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TO THE HONORABLE PRESIDING JUSTICE
' Pursuant to Rule 8. 520 subchvrslon ), of the Calrfornra Rules of

e _~'~' Court, the- League of- Cahfonna Cities: (“League”) and Calrfonna State
-Assocratron of Countles (“CSAC”) submit this apphcatlon to ﬁle an Amzcz |
"Curiae bnef in: support of Plamttffs and Respondents People of the State of L

' Cahfonna and Ctty of Upland (collecttvely, f‘Ctty” or “Upland”) Thts
apphcatlon is ttmely made pursuant to the Court's June 11,2012 otder ~ =

. granting an. extensmn of time to file an Am101 C‘urlae bnef on behalf of the _: '_

.LeagueandCSAC ool ' C

IDENTITY OF AMICI CURIAE AND STATEMENT OF INTEREST o o
The League 1s an assoctat:lon of 469 Cahforma crttes dedtcated to S

protecting and restonng local control i in order to prov1de for the publrc

health, safety, and welfare of then‘ re31dents and to enhance the quahty of -‘- |

life for all Cahformans The League is adv1sed by 1ts Legal Advocacy :

.Commrttee Whlch is cornpnsed of 24 c1ty attorneys from all reglons of the'

Stafe The Committee momtors litigation of concern to mumctpaltttes and

1dentrﬁes those cases that are of statew1de~—or natronwrde—srgmﬁcance
The: Commrttee has 1dent1ﬁed tlns case as betng of such mgmﬁeance
- C8ACi 1s a non-proﬁt corporatton The mernbershlp con51sts of the

58 Cahforma countres CSAC sponsors a thlgatlon Coordmatton PrOgram,{ S
‘ whlch is adrmmstered by the County Counsels Assoctatton of Cahforma |
~andis overseen by the Assomatlon ] L1t1gatlon 0verv1ew Comrmttee

comprlscd of county counsels throughout the state The Lrtlgatlon

Overview Comrmttee rnomtors htrgatton of concern to counties statew1de '

. and has also deternnned that thrs case is a mater of statewrde 31grnﬁcance '

affecting all counttes

Th1s case 1rnp11cates the constttu’uonal pohce power of counties and .

citiés to protect the health, safety, and general welfare of the pubhc from

‘what many elected Boards of Superv1sors and Clty_Counc_ll_s have |
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Ieglslatlvely deterrnlned to be the negatlve secondary effects of medrcal

marijuana dlspensanes The: prohferatton of such dlspensanes has created

| -----challonglng land use- problems for counties. and. 01t1es statewtde Inthe face‘,. i e

of wide rangmg and i mcreasmg reports of crimes and other threats to pubhc

safety from marijuana dlspensarles, collectrves or cooperatwes many local_

' govemments have enacted perrnanent zomng prohrbltlons By one _' _
advocacy group s recent count 76 crtres and nine countles have adopted _
g moratona prohrbrtmg marljuana drstn’butron facrhnes and 178 c1t1es and 20 L
: counties have adopted pennanent prolnbrtrons of one sort or another (See o
" h

- decrslons represent legtslat:lve Judgments made by local elected leglslatrve 2

3165. ) These land use

//www safeaccessnow or_ artlcle i h_ 2d=

- bodies about the wrsdom of and need for local control over a partlcularly

vexing and hlghly tinusual land use — oue that is lllegal under federal law 1 1n

all circumstances.

In this case, the trial court decided correctly that nelther the
Compassionate Use Act (“CUA”) nor the Medical Manjuana Program Act -

‘(“MMPA”) prevented the City of Upland from exercising its constltutronal

police power to adopt an ordmance prohrbltmg medical marljuana

L drstnbut:ron facﬂtttes In so dorng, the tnal court followed Settled
' constltutlonal separatron of power prmcrples Courts must defer to the

llegrslatlve Judgments made by local elected officials, who' are’in the best <.

posxtlon to evaluate Jocal cond1t10ns, comrnunlty needs and the pubhc

welfare. In recogmtron of thts pnnc1ple courts have also repeatedly

- emphasized that a local regulatton should not be found to be preempted by

State law unless it is clear that a true conﬂlct exists. No such confhct exists
Appellant’s arguinent that the State’s medical marijuan'a taws
somehow preerr'_rpt local zoning prohibitions of medical marijuana

dispensaries not only undermines the principle of local land use. control, it
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_‘ hastens to find a conﬂlct between Upland’s regu]atron and state law where
':7 none ex1sts Appellant s argument 1gnores the express language of both the
. CUA and the MMPA -cases. 1nterpret1ng them, settled principles.of .
| 'ﬂ'statutory constructron and recently—enaeted amendments to the MMPA all .f .
of whrch together. estabhsh clearly that nerther the voters nor the : |
f'Legrslature in any manner intended or undertook to pl'Ohlblt the local land .'.'
“use regulatlons enacted by the C1ty of Upland and over 200 other c1t1es and ': .
R rcountles statewide. o | o '
| _ Because the League and CSAC have a umque and important 1nsrght '_
:_mto the matters nnpllcated m thlS lrtlgatlon they apply to this Court for g

“pernnssmn to file thrs amzcz curzae brlef in- support of the City of Upland on_'r..
- this matter of statew1de 51gmﬁcance Apphcant League and CSAC have ' '_ 'j
appeared as Amici Curzae before other oourts on matters 1nvolvrng s1nn1ar _
~ issues, 1nclud1ng Pack v. Superlor Court of Los Angeles County (City of |

Long Beack) Case No. B228781 (2d App Dlst Div. 3);-People v.

_. | Wzldomar Patients Compas.s'zonate Group, Inc., Case No. E052728 (4th
App. Dist., Div. 2); and Amerzcans for Safe Access v. City of Los Angeles,
Case No. B230436 (2d App Drst Div. 8) No party has made any _

o 'monetary contnbutton to fund the preparatlon and submission of thrs bnef j:'--'
o Counsel for the League and CSAC are farmhar w1th the issues 1n thlsi.;_;. _
«case and the scope of their presentatlon and beheve further argument T

| needed on the followlng point: Cahforma cities. and counties have broad
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| const:ltutlonal authonty to enact local land use and ZOmng regulatmns
mcludmg pl‘OhlblthIlS of medlcal man]uana dlstnbunon faclhtles Nelther
—the.CUA nor the- MMPA preempts such local regulatlon

| '_D_ated: _July_j-__-, 20& -

BURKE WILLIAMS & SORENSEN
LLP |

Théntas B: Brown (SBN'104254)

‘Stephen A. McEwen (SBN 186512)
_Attorneys for. Amici Curiae

" League-of California’Cities and

~ California State Assoc1at10n of
Countles '
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L ISSUE PRESENTED

Th15 case presents the questlon of whether the Compass1onate Use .

T Act of 1996 (“CUA”) and the Medrcal Manjuana Program Act of 2003

(“MMPA”) prevent a crty from exermsmg its constrtut:lonal pohce power
authonty to pl‘ohlblt the estabhshrnent and operatlon ofa med1ca1 marr_]uana )

colIectlve cooperatlve or dlspensary w1thm 1ts Jurrsdlctronal boundarles

IL. . INTRODUCTION AND SUMMARY OF ARGUMENT

Appellant argues that the CUA and MMPA preempt Upland’

zomng prohlblt;lon of medlcal manjua:na establlshments (AOB 16-49 D

‘Appellant S contentron that state law preempts }ocal z0nmg prohrbrttons, )

and: thereby requrres all countres and cities. to permrt storefront mechcal

maruuana dlspensarles, with absolutely no gmdance from the state :

- regarding the scope of permissible regulatlons, is erroneous and was.

rejected expressly in City of Claremont v. Kruse '(20_09) 177 CalApp4th
1153, and County of Los Angeles v. Hill (2011) 192 Cal. App"4tli 861,and

by subsequent amendments to the MMPA Contrary to appellant'

argument nerther the CUA nor the MMPA preempts local land use
regulatron mcludlng proh,lbltron of medrcal manjuana drspensarres and
neither law provrdes an afﬁrmatrve defense. or 1m1numty from tradltlonal
niisance abatement actlons based on logal mumcrpal code vrolatlons The
trial court, therefore properly enjorned appellant from operatmg a
storefront man_luana dlstnbutron facility in vrolatlon of the Upland
Mu:mc1pal Code. ' Vo f

In afﬁrrmng the 1n_]unct10n agarnst appellant’s mumcrpal code o :
violations, the Court of Appeal recognized the importance of local control
over fundarnental land use decrslons, such as whether a particular activity is
appropriate for a particular community. Cities and 'connties have a duty fo -

protect the public safety. They fulfill their duty'hy ‘eiercising their
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. eon_stitut_ional authority to. re‘gulate various activities including, for example,

their pemﬁsSibiIity or location. Under our constitutional form of

o .:_,govemment cmes and. countles act through their elected ctty councﬂs and

_boards of supervrsors who are charged with makrng the land use decmons
for the1r respectrve cities and countles - '

~ Tn the particular case of rnedtcal marljuana drstnbutlon the need for -

o local control is paramount C1t1es and countles statew1de have confronted

- the WldeSpread prohferatlon of marrjuana dlstrrbutton facrlrtles There have o

been wide ranging and-i 1ncreasmg Teports of crimes’ and other threats to o
publrc safety from marrjuana drspensanes collecttves or cooperatlves _

| demonstratmg that these facr]rhes mcrease the risk to pubhe safety and -
welfare through murders assaults burglartes robbenes 1llega1 ‘narcotics -
sales, drrvmg under the 1nﬂuence teen substance abuse and other crlmes .
and public nulsances In partrcular nearby schools busrnesses churches
and residential areas suffer. due to marijuana distribution: facilities.”

There is no constitutional or ‘statutory basis to restrict »co_untles and -
cities in their efforts to address and eliminate these land use and public
safety problems We start ﬁrst w1th the fact that there is no constrtutlonal-
nght to use or drstnbute the substanoe For. decades, manjuana advocates
have 11t1gated every concervable ba313 for clanmng a nght o’ use or
distribute marijuana, including constltutlonal rights, statutory rrghts and
medical necessity. Yet, courts have consrstently rejected these arguments
' and have ruled repeatedly that there is 00 constrtuttonal nght no statutory
right, no medlcal necessuy defense and no- fundamental pohcy to protect

marrjuana use or dlstnbut:lon

* The California Police Chiefs Association has compiled police reports,
news stories and statistical research regarding such secoridary impacts in-a
2009 white paper report located at: http://www.procon. o_gl_/sourceﬁles/
CAPCAWhltePaperonManJuanaDlspensanes pdf.
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More nnportant for tlus dlscussmn the CUA and the MMPA donot

preempt countles and cities’ constltutmnal authorlty to regulate and restrrct

manjuana distribution. facrlmes The.i 1ssue has oW, been addressed and

o resolved by the Court of Appeal in Kruse and Hzll

What is more the H:ll Court recogmzed that 1f there ever had been

1doubt on the 1ssue one of two recent amendments to" the MMPA ehrmnated ;

it: “If there was ever any doubt about the Leglslature s intention to allow - :

.local governrnents to regulate man]uana d1Spensar1es and we do not

......

B 11362, 7 68 has made clear: that local govermnents may regulate
| dxspensanes ? (192 Cal App dth at. p. 868 [emphasrs added] )

Subsequent to the decision in Hzll the Leglslature acted yet agam Itf :
amended Sectton 11362.83 to elnmnate any remannng doubt-about cities’

and counttes authonty not only to. regulate marijuana distribution facrhtles

_exrstence and Operatlons but to. 1mpose both civil and ctiminal penaltles for

: v1olatmg such regulatlons )

It 1s nnportant to recall that man_}uana remains illegal under federal

law. Moreover the CUA and MMPA provrde only an affirmative defense- :

to crumnal prosecutlon under Calrfornra law for certam medlclnal uses It P
s 51mply not the case that the CUA and/or MMPA create any nght to use -

": or dlstnbute marijuana. The const:ltuuonal n ight to regulate rnan}uana

drstnbutmn facrhty locatlons and comphance with local ordmances should

 be recogmzed and protected by the courts Amzcz curzae League of =
N Callforr_ua Cities (“League’ ’) and Calrforma State ‘Association of Count;les ) |
/ ("‘CSAC’.’) _support the City’ s request_that the tnal court’s order enJolmng -
_appellant fromoperating'an unpenhitted-stOIefront marijuana dispensary be-
"up_held.?" S | o | B | o

2 Unless otherw1se mdrcated all code references are to the Health and -

Safety Code.
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As demonstrated below not only has appe]lant falled to estabhsh

- state law preemptlon it cannot do $O. Flrst crtles and coun’ues have broad

- r—constltuttonal powers to protect publlc safety and regulate land uses. such as R

_those here Second Cahforma law recogmzes that c1t1es and counnes are

- ‘not preempted from restnctlng man_]uana dlstrlbutlon fac111t1es Th1rd
) California’s marijuana laws the CUA and the MMPA not only antlclpate
such local regulatlon they expressly allow 1t The League and CSAC

- therefore respectfully urge the Court to' afﬁrm the Court of Appeal’ |

' demsmn upholdmg tlle prelnmnary m]unctlon to: re_rect appellant s’
; mentless state law preemptron arguments and: preserve tradrtronal local

control over a challenglng and potentlally dangerous land u3e act1V1ty

L LEGAL ANALYSIS

A. Counhes And Cltles Have Plenarv Constltutlonal _
Authorlg To Control Land Uses Wlthm Thelr Borders

Local pohce power derlves from the Cahforrna Constitution, not

' ﬂ'om legislative grace. Arucle XI, sectton 7, of the: Cahforma Const1tut10n

authorlzes countres and 01t1es to enact and enforce regulatrons m order to

: protect ‘the public’ s health, safety, and welfare Artlcle XI sectlon 7 states
- “A county or city may make and enforce within 1ts llnnts aIl local pohce

samtary, and other ordlnances and regulatlons not n1 conﬂlct w1th general

laws * Pursuant to this constltuuonal pohce power authonty, “countles and

_cities have plenary authonty to govern, subject only to the hrmtatron that

they exercrse this 1 power wrthrn the1r territorial llnnts and subordlnate to

~ state law.” (Candzd Enterprzses Inc. v. Grossmonr Umon Hzgh School

Dzst (1985) 39 Cal. 3d 878 886 ) “Apart from thrs lnnrtanon the pohce

power ofa county-or c1ty under this provision 1s as broad as the police

- power exerc1sable by the 1eg151ature itself.” (Ibzd )

The consntutlonal pollce power includes, of course, the authonty to-

~ regulate local land uses. (Bzg Creek Lumber Co. v, County of Santa Cruz
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(2006) 38 Cal.4th 1139, 1151 ) ‘-‘Comprehensive zomﬁ-g has long been '

establlshed as berng a legrtlmate exercise of the pohce power. [Cltatrons ]”

= -(Beverly Oll Co. v. C:ty of Los. Angeles (1953) 40 Cal.2d 552, 557 ) “[A]-
~ city’s power to control 1ts own. land use dec1s1ons derrves from thrs 1nherent
police power, not from the delegatron of authorrty by. the state.” (De Vu‘a V.
. COumy of Napa (1995) 9 Cal.4th 763, 782. ) “The power of cmes and-

countles to zone land use in accOrdance wrth local condrtrons rs well
entrenched » (T Corp. v. Solano County Bd. of Supervzsors ( 1991) 1.
Cal. 4th 81, 89.) In fact, whrle “[£]he Legrslature has specified oertam

| mrmmum standards for local zomng regulations (Gov Code, §: 65850 et

: seq ) > ‘it has also “carefully expressed its intent to retaur the maxrmum

degree of local control (see, e.g.,.id., §§ 65800, 65802) » (IT Corp v
Solano County Bd. of Superv:sors supra, 1 .Cal 4th 81, 89.) “[L]ocal _
control is at the heart of the {zoning] process.” (Bownds v. Clty of Glendale

~(1980) 113 Cal. App. 3d 875, 880.)

'The principle of local control over land use is also supported bya
long line of United States Suprerne' Court decisions dating back to Village

.of Euchd v Amber Realty Co. (1926) 272 U.S. 365 In Vzllage of Euclid,
| the Supreme Court re_]eeted a Fourteenth Amendment challenge toa’ zorimg '
.ordmance and held that such pohce power ordlnances were valrd unless

' they were clearly arbitrary and unreasonable havmg no substantral

rélation to the publrc health, safety, morals, or general welfare ? (Id. at: p
395 ) In Berman v. Parker (1954) 348 U.S. 26, the Supreme Court o

' observed that the police power’s scope was broad and that, _[s]ub_lect.to'j

s_‘peoiﬁc constitutionel- Iimitatioﬁs, when the legislatire has spol_(en, the -

public interest has been declared in terms well-nigh_ conclusive:” (Id. at p.

| 32.) In Warth v. Seldin ‘(1‘975) 422 U.S. 490, the Court further observed

that “zoning laws and their provisions, long considered essential to
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© effective urban planning, are peculjarly within the province of 'stat,e and
-~ local ‘.legi.slative authorities.” (Id. at p. 508, . 18) :
B Based'on. these..wc11.=established.aut_horities,,courts view .1ooa1_. land . =

~ use decisions with great deference" ('Consolidated Rock Products Co. v.

- Czty of Los Angeles (1962) 57 Cal. 2d 515, 522- 523 ) As courts have long

* : recognized, such deference is requlred because the proper exercrse of the -

o police power “is pnmanly a 1eg1slat1ve and not a ]udlclal functron » (Id at:

‘ p. 522, 3] Local ofﬁcrals, rather than leglslators or Judges are 111 the best

5 position to evaluate the interests and needs of a commumty and make

= determmatrons about appropnate land uses. (Breakzone Btlllards v, ‘City: of
 Torrance (2000) 81 Cal. App.4th 1205, 1248) “The wisdom of [a zoning

.- tegulation] i 1s a matter for leglslatrve determlnatron and even thougha -

| court may not agree W1th_that determmatron_, it will not substifute its
- judgnient for that of the zoning authorities if there is any reasonable
N _]ustlﬁcatlon for their actlon » (Carty v. Ctty of Ojaz (1978) 77 Cal. App 3d ...
329,333,fn, 1)
' Accordlngly, every mtendment isin favor of the valrdlty of local

. land use regulatrons (Big Creek Lumber Co. v. County of Santa Cruz,

- '.s'upra, 38 Cal 4th atp. 1152 JA court w111 uphold a logal land use

' :'- regulation unless the party challenging the law can demonstrate that itis .
 arbitrary or unreasonable; (Lockard 12 szy of Angeles (1949) 33 Cal 2d

453, 462; San Remo Hotel V. Clty and County of San Francisco (2002) 27 B

Cal.4th 643 674, fn. 16. ) A court’s function in reviewing a local land use |

- - ‘regulation “is to determme wheth_er the record shows a reasonable basis for-'

. the acfion of _'the'zouing authorities, aud, if the reasonablenese of the _

_ ordinance is fairly debatable, the legielative.deteruﬁnaﬁon -Witl notbe

disturbed.” '(Lockard v. City of Los Angeles“ supra, 33 Cal.2d 453, 462)
Furthermore a county s or city’s broad COIlStltllthIlal police power

" to enact legrslatlon is subJect to state law preemption only if the local
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legislation duplicates, contradicts, or enters an area fully occupied by

. general law, either eXpresely or by implieation. (Cal. Const. art. XI, § 7;

,'O’Cdnnell'v' City afoockton (2007)41 Cal.4th 1061 1067) Alocallaw -

,[_L]qcal leg_lslatmn enters an area that is ‘-fu_lly oeeupled’ by _general law 7 .-

-' w'hen‘.the; Legislature has expre_ssly mer'lifested its -inteht: to ffttlly occupy"

the area Eettation], or when it has impl‘-i_edly dorie 5o in light of one of the

followmg indicia of intent: ‘(1) the subject matter has been so fully and

- coinpleteiy covered by gerteraI‘ law as to clearly indicate that it has become -

exclusrvely a matter of state concern (2) the subject matter has been :

partlally covered by general law couched in such terms as to indicate

_ | clearly that a paramount state concern w1ll not tolerate further or-additional

. local actton or (3) the sub]ect matter has been partlally covered by general

law, and the subject is of such a nature that the adverse effect of alocal .

| drdinance on the transient citizens of the state outweighs' the possible‘

' beneﬁt fo the’ locality [citations].” (Sherwm—thlzams Co 12 Czty of Los

h Angeles (1993) 4 Cal.4th 893, 898.)

Whether state law preempts a local ordinance-is a question of law .'

that is subject to de novo rev1ew ” (Roble Vista Assoczates V. Bacon (2002)..‘ ‘
97 Cal App 4th 335 339 ) “The party clanmng that general state law .

N preempts a local ordinance has the burden of demonstratmg preempt:lon

(Big: Creek Lumber Co v. County of Sanra Cruz, supra, 38 Cal.4th at p.
1149.). . _ '

There is a strong presumptlon agamst preemptron of local land use
regulatlons (Garcia v. Four Points Sheraton LAX (2010) 188 Cal. App.4th |
364, 374,) “[Iln view of the long tradition of local regulation and the
_Iegtslaﬁvely imposed duty to preserve and protect the pttblic health,

_ preerhpt'ton may not be l-iglitly: fourld.”' (People ex rel. Deukmejian v.
- County Qf MendOcine (1984) 36 Cal.3d 476, 484.) “[Wihen local
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. government regulates in an area over which it tradltlonally exerc1sed |

: control such as the locatron of partlcular land uses, Cahfomla courts will

e --presume--absent a clear mdlcat:lon of preemptlve intent from th

| Leglslature that such regulatlon is not preempted by state statute.” (/d. at p.
| 1149 ) Indeed the Cahforma Supreme Court has “been partlcularly
3 reluctant to 1nfer leglslatlve intent to preempt a ﬁeld covered by mun101pal
regulatlon when there 1s a mgmﬁcant local interest 1o be served that may
dlffer from one locallty to another.’” (Big Creek Lumber Co v. County of
Santa Cruz supra 38 Cal.4th atp. 1149 [quotlng Fisher v. C:ty of Berkeley
(1984) 37 Cal 3d 644 707]. ) -
Medlcal man_]uana i8 just such a “ﬁeld” in-which there are
s1gmﬁcant local 1nterest[s] to be served that may dlffer from one 1oca11ty
to another.” (Bzg Creek Lumber Co. v. County of Santa Cruz, supra 38
Cal.4th at p. 1149.) California’s 482 cities and 58 conntles are diverse in
size, population, and land use. While several California cities and counties
have detenmned to allow them, medical manjuana dJSpensanes are not
appropnate or compatlble with surroundmg land uses in. every commumty
Seme commumt:les are predominantly residential and do not have: sufﬁcrent
. 'commerelal or mdustnal space to accommodate medical manjuana uses
Some commumttes have determined, in their leglslattve dlscretlon that due
‘ to the 111egahty of man]uana, numerous safety concerns accompany
_ med1ca1 manjuana dlstnbutlon that are not present with pharmames and
other med:cal—related facilities, They have found that drspensancs raise
concerns of secunty, manjuana abuse, and of prov1d.1ng an environment for
o.ther_ illicit dr.u_g._s. Conrts have upheld such legislative judgments, noting
that maijuana h_a_s a “substantial and detrimental effect on the health and
general Welfare of the American 'people.” (Lepp v. Gonzalez (N.D. Cal,,
Aug.2, 2005) 2005 U.S. Dist. LEXIS 41525, at *26; Phillips v. City of
Oakignd (N.D. Cal. 2007) No. C 07-3885 CW, 2007 U.S. Dist. LEXIS
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| -""-:-_:‘(Ibtd)

194651 at *5- 6) In Courity of Los Angeles v, Hill supra 192 Cal.App.4th

. 861, the court held that “medlcal manjuana dtspensanes and pharmacies are

- need not be treated equally ” (Id at p: 871 D) In reaching this conclusron

-. __-‘-_the court observed that thepresence of large amounts of cash and marijuana -

| "-;I at medlca] manjuana dtspensanes makes them attractive targets for crime.

R Accordlngly, the strong presumptton agairlst state law preemption
;L apphes to the CUA- and MMPA It is appellant ) burden to prove state law

R reem t10nb showm “a clear 1nd10at10n of preemy t1ve mtent from the '
: 13 Ip ) 2 p P!

' :::.'-:Leglslature » (Bzg Creek Lumber Co v. County of Santa Cruz, supra, 38
= ) " Cal 4th atp.1 149 ) Appellant cannot satlsfy this. burden of demonstratlng
. preemptlon '

-~ B. There Is. No Constltutlonal nght To Use Or Distribute
Maruuana R

~ In analyzmg whether the Legtslature intended to preempt local
zonmg prohibitions of medlcal manjuana dlspensanes and dlstnbutlon

' 'facrhtres it is important: to notc that there is no federal or state

: consututtonal nght to.use medrcal manjuana Every case staté.and federal,
= that has consrdered the 1 1ssue has concluded that there i$ no conjtitutional
K ke 'jrrght to obtam use or dlspense manjuana for medicinal purposes (See, _
€. g Ross v. Ragmg ere T elecommumcatzons Inc. (2008) 42 Cal.4th 920,

' -928-929 [rejectmg a freedom of assoc1atron/pnvacy nghts argument and

: - holdmg that the CUA dld not. create “a broad nght to use marijuana w1thout

' hmdrance or inconvenierce,’ but rather created only a limited criminal
defcnse]; County of Los Angeles v. Hill, supra, 192 Cal.App.4th at p. 871
: [rejecting equal protection challen'ge beca‘use marijuana remains illegal
-under fcderal law, and thus not snmlarly situated to other medical uses];
| People v. Urzicegnu. (2005) 132 Cal App 4th 747 773 [holding that the
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CUA created a 11m1ted defense to crimes, not a constltutlonal nght to obtam
'manjuana and that a person has 10 more constltutlonal nght to cu1t1vate

= stockplle, and dlstnbute man_]uana under the Compassmnate Use Act than :

- he has to create a dlspensary 1o collect:lvely purchase, stockplle and

- dlsmbute any other legltnnate prescnpucn medJcanon”], County of Santa
Cruz V.. Ashcroﬁ (N D Cal 2003) 279 F. Supp 2d 1192 [ﬁndmg “no

. ,fundamental nght to cultlvate or: possess marljuana for medlcmal use”];

' Raichv. Ashcroft (N.D. Cal. 2003) 248 F:. Supp.2d 918, 928 [“Plaintiffs ..
- do not have.: a fundamental consntuuonal nght to obtaln and use. s

- [ma.n_]uana] for treatment.”; UmtedStatesv Osburn (CD Cal. 2003)2003

Us. Dlst LEXIS 8607, at *2 Lepp W Gonzalez supra, 2005 US. Dist. -
LEXIS 41525 at *26; thllzps v Czty of Oakland supra 2007 U. S D1st

| LEXIS 94651 at #5.6 [rej ectmg equal protectlon and due process claims,
holdmg “[e]ven though [the CUA] perfmts the personal use of manjuana
for med1cal feasons, the commer01al sale of medical ma.n]uana isstill

1llega1 under Cahforma ] crnmnal law”], Umted States v. Cannabis
Cultivator’s Club (N D. Cal Feb 25 1999) 1999 U S. DlSt LEXIS 2259 at

. 3 [holdmg that defendants d1d not have a constltutlonal nght to obtain

' -"man_]uana froni a medlcal cannabls coopera'uve free of government pohce '
power] ) ' S '
Other federal court: declsxons mvolvmg local regulahon of
dlspensanes s1m11ar1y undenmne the. assertlon ofa constitut:lonal (or federal
| statutory) right {0 use, obtaln and dlstnbute medlcal manJuana (See e.g.
| James Vv C'rty of Costa Mesa (9th Cir, 2012) 2012 U.S. App LEXIS 10168,
*1 [re_]ectlng an ADA challenge to a local prohlbltlon on medlcal marijuana
_ dlspensanes because manjuana is 111ega1 and cannot be prescribed legally].)
S '} addltlon California cases: dec1ded pnor to the 1996 enactment of the
CUA concluded there was no constitutional v1olat10n in the state’s adoptlon

and enforcenlent of its general cnmmal laws g_ove_nnng manjuana.
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. (National Organiza'tioﬁ Jor Reform of Ma‘rg’juana de.'s v. Gain (1979) 100
'Cal App 3d 586 [re]ectrng prrvacy, equal p:rotectlon due process and other _ o
: constltutlonal claims]. ) T —
- The California and Unlted States Suprcme Courts both have
recogmzed that the federal Controlled Substances Act (21 U.s.C. § 801 et
- seq.) makes manjuana use 111egal desplte Cahforma s iedical marijuana’

| law (Ross V. Ragmg Wrre Telecommumcanons Inc supra 42 Cal 4th at:

SE. _-'p 926 (Gonzale.s'v Razch (2005) 545 US atp 27) Stated s1mply,

' «fundamental p"ubhc pohcy, and rernams 111egal under federal law

B "."_:__'-.-.-regardless of Callforma s medrcal ma,n_;uana laW

C. There Is No Conﬂlct Between Local Zomn Ordmances
' Prohlbl,tmg Medical Marrluana Dlstrlbutlon Facllltres and

the CUA ang MMPA.

Appellant does not dlspute that medrcal marijuana lacks _
. constitutional protectron (AOB 29) or that counties and cities havea

-const:ltuttonal authonty to control land use activities. In fact, appellant
concedes that local governrnents can restrrct and regulate medlcal

) '. ___-lmarr_}uana dlspensarres (AOB 35 39 40 43) Appellant however -

i y contends that there i is a conﬂlct between a complete zonlng prohlbltlon

K __agamst medlcal mart]uana dlstrrbutlon facilities and the provisions of the
| .CUA and MMPA Under appellant’s preemptlon theory, the CUA and -
| .MMPA stnps all local governments of the basic zomng authorrty to say
. to medlcal manjuana fac111t1es even though such a land use activity.is -
. '.rndrsputably 111ega1 under federal law As appellant would have it, all local
- governments must allow for medlcal marijuana dlspensarres somewhere
within their boundanes 1rrespect1ve of the size and characterrsttcs of the
comtunity, and desprte the potentlal hazards of such-a land use and the

continuing illegality of rnedlcal marijuana under federal law. Neither the
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N

CUA nor the MMPA says any such thmg, of course, and ne1ther may be |
reasonably construed as requrrmg such an absurd result. '

Appellant overlooks the. lnmtcd scope of the State’s. medrcal

3 marljuana laws The CUA and MMPA do no more than prov1de llrmted

lmmumty from cnmmal prosecutlon under specrﬁc state statutes Nelther _

law limits- or af‘fects local control over land use dec1s1ons, much Iess

cornpels every county and c1ty m the State to allow medical marljuana

o -drspensanes As demonstrated by the plarn language of the CUA and

MMPA their legrslatrve hrstory, and controllmg case law these laws

reeogmze that countres and c1t1es may allow dlspensanes They do not

requrre them to-do so, however

1. The CUA Does Not L1m1t Local Govemment’
Constltutlonal Pollce Power

Appellant argues that Upland’s zomng prohrbrtron agamst medlcal

_]uana drspensarles undermmes the CUA and is therefore preempted )
(AOB 16-35.) The CUA, however; is narrow in scope and doés npt address

or affect in any way, local control over. basrc land use dec1srons o

In pertinent part the CUA prov1des that “Secnon 11357, relat:mg to

| the possessron of marr_]uana and Sectron 1 1358 relahng to: the cultrvatlon
of manjuana “shall not apply o2 patlent ortoa patlent S pnmary

| caregiver, who possesses or cultrvates maruuana for the personal medlcal

purposes of the patient upon the writfen or oral recommendatron or

approval of a physician.” (§ 11362 S(d) ) The CUA specifically provrdes

that nothmg therein “shall be construed to supersede leglslatlon prohlbltmg

_ rpersons from engaging in condtict that endangers others.” § 11362. 5
_ subd (0)(2).) Consistent with this prov1s1on the ballot arguments in
- support of Proposition 21 5 carefully assured voters that the CUA “d_oes not

allow unlimited quantities of marij_uana to be gr.own anywhere. I"t;'only

allows marijuana to be grown for apatient’s personal u's_e...Poliee officers
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_' can still arrest anyone who grows too much, or tries to sell it (Ballot

Parnp Gen Elec (Nov 35, 1996) rebuttal to argument agalnst Prop 215 P :

6L Respondent s MOthI‘[ for Judicial Notlce ) _
Notably, the CUA does not contarn any, express language that
‘ requlres cltres and countres o allow dlspensarles or proh1b1ts c1t1es and .- B
| counties from regulatmg such land uses. (Czty of CZaremont V. Kmse
| supra 177 Cal. App 4th at pp.. 1172-1175; ) The CUA does “not allow for '__._f
collectlve culhvauon and distribution of manjuana by someone who isa o
qualrﬁed patlent for the benefit of other quahfied patlents or pnmary
| careglvers . (People Wi Urz:ceanu supra 132 Cal App 4th at p 769 )
Furthermore “[t]he operatlve provrsrons of the CUA do not: address zomng |
or busmess llcensmg decusmns > (City of Claremont v. Kruse, supra 177
Cal.App. 4¢h at pp. 1172~ 1173.) As Kruse observed “[t]he CUA does not
authorize the 0peratlon of a medical marrjuana d1spensary, nor does it
proh1b1t local governments fromh regulating such’ dlspensarres ? (. at o
1173 [cltatrons omitted].) .
. Rather, as 1nterpreted by the Calrforma Supreme Court the CUA
‘ provrdes only a “lnmted 1mmumty’ from state crnmnal prosecutlon to
quahﬁed patrents and thelr desrgnated pnmary careg1vers (Peaple W
Mower (2002) 28 Cal 4th 457, 470 see also People v. Kelly (201 0). 47
Cal 4th 1008 1014 [“the CUA. provrdes only an afﬁnnauve defense to-a j:
charge of ; possessmn or- cultlvauon”] ) The CUA dld not “legalrze ' '.
marijuana or dlspensanes for- 1ts drstnbutlon (Ross v. Raging Wire _7
Telecommunzcatzons supra 42 Cal.4th at p 926 ) More 1n1portant1y, “[t]he ;
CUA does'not authorize medical man]uana patlents or their pnmary |
caregivers _t_o engage in sales of marijuana.” _(P,eople ex rel. Trutanichv.
Joseph (2012) 204 Cal.App.4th 1512, 152'1.)" B

_  Such ballo_t materials are relevant to courts’ Aanaljrsis of preemption claims.
(Evid. Code, § 452; White v. Davis (1975) 13 Cal.3d 757, 775, fu. 11.)
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The Supreme Court has further emphasmed that the CUA “1s a

nan'ow measure with narrow ends. . [T]he proponents ballot arguments i,
: ,,reveal a dehcate t1ghtrope walk demgned to induce. voter approval whrch
we would upset were we'to stretch the proposmon 8 hmrted mnnumty to
= jcover that Whlch its language does not. The Act 8 draﬂers took pams to
E note that nelther relaxatton much less eVIScerauon of the state 5 marl_]uaua
-' laws’ was enwsroned » (People V. Mentch (2008) 45 Cal 4th 274 286, fn. 7
o [c1tatlons onutted] ) The Court has spec1ﬁcally dechned to extend the CUA

one narrow exceptlon (u'relevant here) “the act’s o operat;ve provmons
c speak exclusrvely to the cnrmnal law.” (Ross V. Ragmg W:re '
- Telecommumcatzons, Inc supra 42 Cal 4th at p. 928. )

Courts have consrstently rejected efforts to expand the meamng of

- the CUA. In People v, Urziceany, supra, 132 Cal. App.4th 7_47,_the Court
of Appeal observed that the CUA only “créated a limited defeise to crimes,
-mota constitutional right to.obtain marijuana” and that there Wwas 1o

““constitutional nght to culuvate stockpile, and dlstrlbute manjuana * (Id

atp. 773.) The: Supreme Court similarly rejected a “constltutlonal nght” SN

_ argument in Ross V. Ragmg W:re Telecommumcattons supra 42 Cal.4th-
920. There, a medical manjuana patlent argued that h1s employer S

dCCISIOI‘l to dlsoharge hlm for usmg medlcal manjuana v1olated his right to-

-use marijuana for medlcmal purposes (Id at pp. 926-927. ) The employee

charactenzed his “right” as a constltutlonal right to pnvacy (Jd..atp. 932.)
The Supreme Court observed however, that unlike: legal prescrrptlon drugs :

‘marl_luana remains 1llegal (Id atp 925) The Court, thus refused to

- recognize a- rlght of medical self-determination” in the use of marl_]uana

(Id. at pp. 932-933.) The Court concluded that the CUA did not create “a

_broad right to use marijuana witheut hindrance or inconvenience,” but
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rather creatéd only a limited criminal defense to. punishment under Health. = -
and Safety Code sectlons 11357 and 11358 » (Id. at pp. 928-929.) |

In lrght of the CUA’s plam language its legrslat:we history, and the - .. ..

o appellate dec181ons 1nterpret1ng the- CUA there is no reasonable argument. -
'. that the CUA preempts a local zomng prohlbltron agamst rnedrcal

' manjuana dlspensanes, e1ther expressly or by 1n1phcatlon (Czty of ‘

© Claremont v. Kruse, supra, 177 Cal.App. 4th at pp 1172 1176. ) As set - E -

'forth below, the same is true for the MMPA '

2. . The MEMPA Doés Not Protect Appellant’s Conduct or
Restnct Local Control Over Land Use Dec1s1ons S

The MMPA like the CUA does not create a nght to establlsh a B ) =
marrjuana drsmbutl_on faelhty, and .mal_ce_s n_o exp_ress mentron of Iand _nse, L
* zoning or licensing. While theMMPA_ expands ori the CUA in certaln _ .‘
respejets,_ it does soonly within nar_rowl)r drawn linﬁ'ts_,_-i. e., with respect to - |
* the use of marijuana by qualified patients and their designated caregivers.

'The MMPA nowhere purports to restnct or usurp the constltutronal pohce‘ '
. power of local govermnents to enact zomng and land use regulatrons
' regardmg or affectrng the cultrvatron and distribution of medical manjuana
- (Cizy. af Claremom‘ V. Kru.s'e, supra, 177 Cal, App 4th at pp 1 175 1 177
County of Los Angeles v. Hxll supra 192 Cal App 4th at Pp: 868- 869 ) _
] Therefore the MMPA does not conﬂ1ct w1th a local zomng pl'OhlblthIl or N
| expressly or 1mp11edly preempt such an ordlnance | .

When the MMPA was passed, its sponsors descrlbed it as “the very _-_7
~ best we could hope to get enacted into law —and they consequently
crafted the statute’ s reach w1th great care. (Sen John Vaseoncellos & |
Assembyman Mark Leno, letter to Assembly Speaker Herb _Wesson, Sep. ’

10,2003, 1 Assem. J. (2003-2004 Reg, Sess.) p. 3932, Amici Curiae’s
- Motion for Judicial Notice (“MJN”) Ex. A) Notably, the legislative

lnstory for the MMPA contams no mention whatsoever of land use
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regulation, and po hint that the LegislatUre Would have uhd'ersto’od the bill

to affect such matters or preempt local authonty in this area. (Cityof
- Claremont v. Kruse supra 177 Cal. App 4th at’ p 1175 ) Furthermore,

- “Medical marijuana dlspensanes are not mentioned-in the text or history of

the MMP. The MMP does pot address the 11cens1ng or locatron of med1cal .
manjuana dxspensanes nor does it prolub1t Tocal governments from .

regulatmg such drspensanes * (Ibid.) In the absence of such language the

. a;rgument that the MMPA expressly 0ccup1es the ﬁeld of medrcal manjuana
 regulation must fail, (fbid.) T

. Any contentlon that the MMPA occuples the ﬁeld by 1mp11cat10n
and therefore preempts a local proh1b1t10n also must fa11 The -original

~ provisions of the MMPA expressly authonzed supplementary local

regulatlons “Nothmg in this article [ie., the MMPA] shall prevent a.

local governing body from adopting and enforcing laws consistent with this
article.” $1 1362.83;-) “Preemption by hnplicatlon of legislative initent may
not be found when the Legislature has expressed its intent to permit local

regulations Sinﬁlarly, it should not be found when‘the statutory scheme

. recognizes local regulatlon » (People ex rel. Deukmejian-v. County of

Mendocmo (1984) 36 Cal.3d 476, 485 Czty of Claremontv Kruse supra,
177CalApp4thatp 1176) R
Appellant focuses its argument on an alleged conﬂrct between the

- MMPA and a local zomng proh1b1t10n (AOB 38)) Again, this argument |

has no mer1t in llght of the plain language and leglslatlve history of the
MMPA. (City of Claremom‘ v. Kruse, supra, 177 Cal App 4th atpp. 1175-
1176.) The purpose of the MMPA was to “[c]lanfy the scope of the
application of [the CUA] and . address add1t10nal issues that were not
included within [the CUA], _and that must be resolved in order to promote
the fair and orderly implementation of [the CUA).” (Stats. 2003, ch. 875, §
1; §§ 11362.7, et seq.) In order to do so, the principal provisions of the
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MMPA'created a voluntary program for the'i-ssuance-of identification card's -

o to qualified panents and pnmary careglvers (§§ 11362 71 - 11362 76.)
o The MMPA. also elaborates on the definitions. of many of the: terrns used ..
: _' somewhat loosely in the CUA (§ 11362 7), 1dent1ﬁes certam places and
crrcumstances where smokmg man_]uana is. prohrblted (§ 1 1362 79),. and

o attempts to quantlfy the amount of marljuana that a: quahﬁed patlent may

possess without nskmg cnnunal prosecutron [ 11362 77. ) None of these

prov1s1ons of the MMPA conﬂ1ct with or otherw1se preempt a local zomng

| _ prohlbrtlon

The MMPA also contains two core operatrve provmlons seotlons

' 11362 765 and 11362 775 whrch expanded the lnmted protectlons granted

by the CUA and “1mmumz[ed] from prosecutlon a range of conduct |
ancillary to the provision of medlcal marijuana to qualrﬁed patlen
(People v. Mentch (2008) 45 Cal 4th 274 290 ) In makmg its preemptlon

. argument, appellant relies on the language of section 11362 775 (AOB
- 38) Tlns reliance is rnrsplaced Neither section 11362.765 nor section

11362.775 1mrnumzed storefront dlspensanes from civil nuisance

= abatement act:lons or limited traditional local zomng dlscrenon to deterrmne
whether medreal marijudna drstnbutlon is appropnate for a partrcular

' commumty

, Secuon 11362.765 addresses 1nd1v1dua1 quahﬁed patrents prnnary e
caregrvers and other specrﬁed individuals, prov1d1ng that such | persons

shall not be sub_]ect on that sole ba31s to crrrnmal ltablllty under Sectlon

11357 [possession of’ manjuana] 11358 [cultrvatron of manjuana] 11359‘

[possessron for sale], 11360 [transportatron], 11366 [maintaining a place o

. for the sale, giving away or use of marijuana), l1366 5 '[makin'g available

premlses for the manufacture, storage or- d1st1'1but10n of controlled

substances], or 11570 [abatement of nursance created by prermses used for

manufacture, storage or distribution of controlled substance].”:(§
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11362.765, 'sobd. (a).) “In Mentch, the Ca.li:f_o:nria _-Suprerhe Court “closely o
analyzed” section 11362.765 and concluded that the statute'pro'v'ides
.. criminal 1mmumty for. specrﬁed mdrvrduals under a narrow setof -

crrcum_stances ‘[TThe immunities conveyed by sect10n 11362. 765 have

three deﬁniilg characteristics: (1) they each'apply only to a specrﬁc group L

- of people; (2) they each apply only to a specific range of conduct; and (3) -1 B

- they. each apply only agalnst a spemﬁc set-of laws.”” (Ciy of Claremont v
~ Kruse, supra, 177 Cal.App.4th at p. 1171 ) Sectlon 11362. 765, therefore, _

5 does not affect local zonmg laws.

~ Section 11362 775 addresses collectlve and cooperative: endeavors to L

cultrvate manJuana, but it 1s sumlarly narrow in scope and does not refer to ‘_ : :' e

.. local zomng laws. Sectron 11362.775 provides, “Quahﬁed pat:lents

persons ‘with valid identification cards, and the des1gna_ted primary

. caregivers of-'qualiﬁed patients and persons with identification cards, who

i
i\

" associate within the State of California in or'dér;(_;ollectively or
_ cooperatively to cultivate marijuana for medical pm’po'ses, shall not solely -
on the bosis of that fact be subject to state. criminal sanctions under Section-
11357, 11358, 11359,. 11360 11366, 11366.5, or 11570.” & 11362 775. )
. This. represents a “dramatle change” from the CUA in the protectlon _
“j afforded quahﬁed persons (People v. Urzzceanu supra 132 Cal. App 4th at :
p. 785), but as the plain language indicates, the MMPA’s focus i is on the
criminal process. (Ibid.,; People v. Kelly (2010) 47 Cal:4th 1008 '1'0135' fn.
5; Czty of Claremont v. Kruse, supra, 177 Cal App.4th at P 1171; see also
County of Las Angeles v. Hill, supra 192 Cal.App.4th at p. 869, fn. 5.) _.
Appellant argues that the 1rnmumty provided by Health and Safety. .
Code section 11362.775 from “state criminal sanctions™ under sectiorr |
11570, California’s “drug den” abatement law, precludes counties and

cities from enforcing their own nuisance abatement regulations against -
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'medlcal manjuana dlspensarles (AOB 38. ) Section 1. 1570 prov1des that
“the use of land for 1llegal drug act1v1t1es constltutes a publlc nuisance and
‘;sets fonh c1v11 nuxsance abatement remedres but does. not specify. any. - |
s cnrmnal sanctton for such. act1v1t1es Appellant contends therefore that

o the mclusmn of section 11570 represents a leglslatlve declaration that

dlspensanes operatmg within the parameters of the MMPA cannot be a

| pubhc musance per se under any state’ or local: statute anid are niot sub_]ect 10,
E c1v11 nulsance abatement actrons Appellant argues further that the
' Leglslature by allegedly nnmumzrng medical manjuana :dispensaries from :
o :all 01v11 nmsance abatement- acttons authorrzed medw:al manjuana |
.'dlspensanes to ex1st Theref0re appellant argues C1v11 Code section 3482_ B
; '-shrelds medrcal manjuana dlspensanes from Iocal nursance abatement |
- _acnons and a blanket prohibition of dlspensanes contradicts the MMPA.
| (AOB 38.) Civil Code sectlon 3482 provides that “Nothmg which is done
or mamtalned under the express authority of a statute can be deemed a

-nulsance > This argument is mcon‘ect

As a prehmlnary matter, section 11362 775 does not address

. collectrve or cooperatrve “dJS’El'lbuthl'l activities and- therefore could not

- possrbly preempt a local prohibrtron of a dlstnbutron facrhty In fact, a

K Appellant overlooks the fact that Upland did not bnng this- nursance .
. -abatement action under section 11570. In the language of section

11362.775, Upland did not seek injunctive relief “solely on the basis™ that ; |

appellant is a medical marijuana dispensary. - Rather, Upland prosecuted

this actiori under its Zoning Code. Upland was entitled to a preliminary

injunctioti because Appeliant ignored the Zomng Code regulatrons that
~ apply to-all other individuals and businesses in Upland. .
- *Segtion 11570 provides that “Every building or place used for the purpose

of unlawfully selling, serving, storing, keeping, manufacturing, or giving
away any controlled substance, precursor, or analog specified in this |
division, and every building or place wherein or upon which those acts take

~ place, is-a nuisance which shall be enjoined, abated, and prevented, and for

which damages may be recovered whether itis a publrc or private

' nu1sance
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' careglver

court of appeal recently rejected the assertron that section 1 1362 775

: 1mmumzed storefront dlspensanes from c1v11 nulsance abatement actions
.. under section. 11570 In People ex. rel, Trutamch v. Joseph, supra 2012
| WL 1004770 the Second Dlstnct Court of Appeal held that neither section
| 11362 765-nor 1 1362 775 1mmumzed much less afﬁrmatlvely authonzed

the use of land for the group dtstrlbutton or dlspensmg of med1ca1

| marl_]uana In Joseph the C1ty of Los Angeles obtamed a civil injunction

agalnst the operator of a storefront d1spensary called- Orgamca onthe
ground that the dlspensary S act1v1t1es vtolated section 11570 and
constttuted a pubhc nursance The dlspensary operator argued: that, by

-vutue of secttons 11362 765 and 11362 775 his activities were: nnrnune
' ﬁ'om a c1v1l nu1sance abatement actlon brought under section 11570 The

| court of appeal drsagreed and held, “Neither section 11362.775 nor section

11362.7 65 of the MMPA 1mmumzes the manJuana sales act1v1ty conducted
at Orgamca > (Id at *6 ) The Court observed that section 11362. 775

metely protected group act1v1ty “to cultlvate manjuana for medical -

-.purposes » but d1d not cover dlspensmg or selhng martjuana » (Ibid.) The

operatlon ofa storefront medlcal man}uana dlspensary, therefore would

'not be: protected under the MMPA. The Court noted further that sectton

11362 765 allowed reasonable compensatton for serv1ces provrded t0a
quallﬁed patlent “but such compensatlon may be given only to a ‘primary

(Ibzd ) Because the dlspensary operator was not a primary

careglver to the hundreds of customers that came to his dlSpCDSaIy, he was

~not entltled to- any of the limited protectrons offered by the MMPA. (Ibid.)

- The same ratlonale applies to appellant Appellant dtstnbuted

, man]uana at its facility in the same manner as the dispensary operators in

Joseph. In Joseph the defendants operated from a storefront location and

sold marljuana products to the public on a walk-in bas1s (People ex rel.

Trutgnich-v. Joseph, supra, 2012 WL 1004770, at *1 -2.) Appetlant
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srrrularly opened its fac111ty to the publlc and sold: manjuana products to

S anyone who came through the front door. Accordrngly, appellant S relrance

L ;on sectlon 11362 775 as a sh1e1d for its drspensary acttvmes 1s mrsplaced - .

) appellants dlstnbutron of medlcal maruuana is out51de the MMPA and i is
i ,subject to nursance abatement under any apphcable law. Appellant cannot
B rely on secnon 11362 765 erther, because it drd not show that it was the.
o pnmary caregrver for any of i rts custorners :
o Even if secnon 11362 775 could be 1nterpreted to protect some form
- not apply to a chrl nurs ance abatement actron brought under alocal
3 -:f "ordmance Ifa: statutory prov1s1on is unambrguous -courts * ‘presume that
the Leg131ature or, 1n the case of an nntratlve measure the voters, intended
the meaning appa:rent on the face of the statute.” (Cuy of Claremont v.
_Kruse supra; 177 Cal App. 4th atp. 1 172 ) The language of section
l 1362 77518 unambrguous —it only provrdes for 1mmumty from state
B crtmmal sanctions under the specrﬁc state law provrsrons identified.
- Appellant however, mterprets section 11362 775 in such a way that it
_ 31gn1ﬁcant1y alters the plam language of the statute Appellant takes the
- :-, : -_'_'_.Iphrase “state: crnnrnal sanctlons and expands 1t repeatedly to include civil
j—'_nursance abatement Appellant then expands the list of statutory
e immunities in sectron 11362 775 to include local zonrng regulations, even -
: though such laws are not llsted in section 11362. 775 "This tortured self-
E serving 1nterpretat10n is at odds Wrth the plarn language of sectron
| 5'11362 775 and basrc rules of statutory mterpretatton
'_ In County of Los Angeles v Hrll supra 192 Cal. App 4th 861, the _

K court of appeal rejected _]ust such an attempt to expand the meaning of

% In light of Joseph, appellant s unsupported assertion that it was operating
in compliance with the MMPA (AOB 37) is, at best, hrghly doubtful and
: cannot be taken at face value.
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section 11362.775 to include immunity from civil nuisance abatement

actions brought under local ordinances, In 'Hz'll the Court of Appeal

- affirmed a prellmmary m_]unctlon issued agamst an unpenmtted medical

'manjuana dlspensary that opened in v1olat10n of county Zoning regulahons

that allowed drspensarles to Operate but reqmred dlspensanes to obtain a ._
condrttonal use permit a:nd business: hcense :The county regulatlon also’
prohrblt_ed _drsp,ensanes fr-_om_opemng wtthm.a l,_OOO-foot r_adr_us_. of schools,
playgl'ounéls' parks libraries, places- of.'rel'igious Woréhjp, child care fac'ilities
and youth fac1l1t1es (Id at pp. 864 865 ) The Court regected the. argument
that thé cnmmal nnmumty unde:r the drug den:abatement law (sectlon S

| 1570) establlshed in sectlon 11362 775 prohiblted the county from pursumg
ordmary c1v11 nulsance abatement remedres (Id at pp. 868-869. ) The Court

stated, “The llnnted statutory nnmumty ﬁom prosecution under the “‘drug

den’ abatem,cnt'l_aw provided by :sectron 11362.775 does not _prevent the
Coutity from applying its nuisancé laws to MMD?s that do not comply with
its valid ordinances.” (4, at p. 868.) Coneistent with the Supreme Court’s
rulmg in Ross -the Court held that the MMPA “does not confer on quahfied
patlents and thelr caregwers the unfettered nght to cultwate or d13pense
marljuana anywhere they choose 7 (Id atp. 869 ) Rather “[t]he County s
constltutronal authonty to- regulate the parncular manner and locat:lon in
whrch- a business: may operate (Cal. Cons_t., art, XI, §7)is -unaffected by

section 11362.775.” (bid.) This holding by itself defeats appellant’s
argument that sectlon 1 1362 775 means more than it says.

Appellant’s argument about section 1 1570 is erroneous for another
reason. In appellant s view, section 1 1570 is purely a civil statute and its
mclusmn n the MMPA demonstrates an intent to preempt civil nuisance.
abatement remeches notw1thstand1ng that sectlon 11362.775 only refers to

“state criminal sanctions.” (AOB. 38.) Appellant s argument is based on

the faulty.pr_emlse that a violation of section’ 11570 éould not result in a
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- state crnmnal sanction. Contrary to appellant S assumptlon a person or |
entlty 18 subject to cnrmnal prosecutlon for creating a nuisance as deﬁned
1n sectlon 1 1570 Penal Code sectlon 372 states that “Every person who

. | malntams or commrts any pubhc nu:lsance the pumshment for whlch is not

otherwrse prescnbed or who w1llfully onnts to perform any legal duty |

| jrelatlng to the removal of 2 pubhc nmsance 18 gullty of a nnsdemeanor

| Penal Code sectlon 372 apphes squarely to sectlon I 1570 Wthh

e estabhshcs a pubhc nulsance “the pumshment for wluch 1s not otherw1se

i prescribed.” Thus, although section, 11570 et seq; addresses procedures for
o c1V11 nuisance abatement, a person who creates a nulsance under sectlon

s 11570 is potentlally sub]ect to rmsdemeanor prosecution pursuant to- Penal )

= ._ Code section 372.

_ Furthermore, contrary to appellant $ argument sect:lon 11570 is not

purcly civil in nature,- but rather is a well—recogmzed quasr-crnmnal statute.

(County of Los Angeles v._.,.rr;u, Suprd, 192 Cal.A.pp.4“‘ atp. 869, fn. 5.) The'

~ purpose of section 11570 et $eq. is “to ‘reform’ the property” previously |

“used-as an lm&@entality'cf cr'irne (Peq‘ple ex rel, Gwinn v. Kothari
(2000) 83 Cal App 4th 759 765- 766 ) It is “specrahzed statute[]” that

i ‘prescnbe[s] remedles not avarlable under the general nmsance statutes &

S -( 1bid) Although nommally c1v1l such- pI‘Oceedlngs are ¢ 1n aid of and

| 'aux111a:ry to the enforcement of the criminal law . The act in other words,
: .-represents only the concrete appllcatlon of the state’s: power of police, and,

'preferably to the courts of crlrmnal _]ul’lSd.lCthl’l 1nvokes the aid of the civil _

Lo courts as the’ most ccrtaln rnstrumentahty for the Suppressmn of anevil -

| -_'whlch has been by fhie Legislature deemed of $0 pernicious a nature 111 1ts
effect upon soc1ety, as to have actuated that body in denouncing its practrce
as a public cnme (Board of Superwsors of Los Angeles Countyv.
S:mpson (1951) 36 Cal 2d 671,674 [construrng the analogous provrslons of
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~ the “red light” abatement law, Penal Code sectil'ons; .'l 1225 et seq.]; see also :
Nguyen V. Superzor Court (1996) 49 Cal. App 4th 1781, 1787-1788. )
People: ex rel Lungrenv. Peron (1997) 59 Cal. App.4th 1383 which.
"analyzed the CUA demonstrates the close- relatlonslup between the drug
| 7' house abatement law and the cnmmal penalues for possessmn distribution,

‘ and sale of controlled substances In Peron the Attorney General sought

operators of the “the Cannabls Buyers Club” from usmg that premises “for
' the purpose. of sellmg, stormg, keepmg or g1v1ng away marijuana.” (/d. at
- p. 1387 ) Shortly after the passage of the CUA the trial court modlﬁed the :
| '-‘m]unctlon to prowde that the operators “shall not be in violation of the 3
' mJunctmn 1ssued by thls Courtif thelr conduct 1s in. comphance with the
requirements of sect10n 11362. 5 72 (Ibzd) ‘
The Court of Appeal reversed The Court con31dered “as a matter of

first i 1mpressmn, the effect of sect:to__n 11362.5 on section 11570,” and

concluded that marijuana sales, regardless o:fproflit,. remained illegal
| _notwithstanding the CUA, and that the-operators of the Club 'W:ere therefore
- not exempt from cnmmal prosecut:ton under the penal statutes ‘or from the .
—prov151ons of seetron 11570.” (Id atp: 1389 ) Correctly antlclpatmg the
Supreme Court’ later de0181on in People v, Mentch (2008) 45 Cal. 4th.274,
"-Peron determmed that the Club’s operators dld not quahfy as “primary
: careglvers under the CUA and were “consequently not immunized agamst
: the enforcement of secuon 11570 agamst them L (I at pp 1389-

1390. ) Furthermore the Court spec1ﬁcally held that “[t]he general
availability of 1n_]unct1v._e relief _under section 1 1570 against buildings and
drug houses used to sell controlled' ‘substan'ces is not affected hy section |
11362.5, and its application is not precluded», on the record in the case at
bench” (fbid) = L |
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- Throughout the oplmon the Court dlscussed and analyzed both the

_ ‘penal statutes and Sectron 11570 in the same breath and repeatedly
emphasrzed the mteractlon between those prov1s1ons, leadmg the ultnnate o
- _conclusmn that the Club operators had not estabhshed entltlement fothe
| crnmnal defense offered by the CUA and “[c]onsequently, the People .
' _[were] not precluded from enforcmg the prov1s1ons of sectlon 1 1570

o -agamst respondents » (Ud: at p. 1400)

Agalnst thrs backdrop, it appears clear that the exemptlon of

| qualrﬁed persons from “cnnnnal 11ab111ty” under the “spec1alized statute” |

- mandatmg the suppressron of drug houses was srmply mtended to reﬂect k
| ~"_the well-recdgmzed quas1-cr1m1nal nature of Sectlon 11570 (espe01ally in '
the context of medlcal marljuana) and to address People ex rel Lungren v.

- Peron supm as apphed to those persons The careful phrasing of the

MMPA proy_l_des_ no suggestion that this narrpw exclusron was intended to
wholly elimifiate any remedy for activities determined to be an ordinary
nuisance under independent legal authority. Indeed, the indications are

plaln.ly to the contrary The drug house abatement law has never been

construed to represent the exclusrve remedy for nursances caused by

' propertles used 10 manufacture or drstnbute narcotlcs (Lew v. Superzor

Court (1 993) 20 Cal. App. 4th 866 872 2) The Leglslature may be. presumed

to have been aware of the ex1stence of other remedres when it enacted the

_ MMPA ‘but did not choose to foreclose those remedles

The Supreme Court's dec1sron in People ex rel. Gallo v. Acuna

(1997) 14 Cal 4th 1090, bolsters this COnclusron and contams an 1nstruct1ve.

dlSCUSSlOIl of the rela’uonslup between state cnrnmal sanctlons speclahzed
aux111ary nmsance statutes, and the ordlnary law of public nuisance. Gallo

concerned an orclmary pubhc nulsance act10n brought by the C1ty Attomey

to abate a street gang The defendants contended that the Street Terrorism
Enforcement_ and Prevention (STEP) Act (Pen. Code, § 18_6.22a_),
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o substances

_ "sp'ecialized quasi-criminal nui'sance statute that specifically cross-references

Sectlon 11570 preempted general nursance rernedres for street gang

actrvrty Aﬁer conductlng an extensive review of the law of public. ..
'nulsance the Supreme Court dlsagreed holdmg that the STEP. Act was not .
the exclusrve remedy for abatrng gang act1v1ty, and that’ the conduct in

- questlon could therefore be abated as an ordrnary publrc nuisance

regardless of whether 1t was.covered by or excluded from the specialized

“STEP. Act (Id atp. 11 19.) This corresponds perfectly with the Lew court’s

o _conclusron that Section 11570 itself is ‘not the exclusive remedy for

nmsances caused by prermses used in ¢onnection with: controlled

Of equal relevance to ﬂns case, the Supreme Cou:rt rej ected as

“ﬂawed” the proposrtron that a nuisance abatement remedy is “valid only to

: the extent that it enjoined conduct that is independently proscnbed by the

Pena] Code.” (People ex rel. Gallo v. Acuna, supra, 14 Cal. 4th at pp.
1108 1 109 ) “Acts or conduct whlch qualify as public nuisances are

| en]ornable as civil wrongs or prosecutable as cnmlnal mrsdemeanors a

charactenstlc that derives not from their status as 1ndependent crimes, but .'

from thelr 1nherent tendency to 111_]111’6 orinterfere with: the community’s
o exercrse and cnjoyment of rrghts comlnon to the publrc It is precisely ﬂns :
. recogmtlon of-and willingness to vmdlcate—the value of community and the-
collect:lve interests it furthers, rather than to pumsh criminal acts, that lies at
" 'the heart of the public nuisance as an equrtable doctrine.” (Ibid.)

_: As this case der_nonstrates,. the regular tules for deternnnrng the

= existence of an ordinary public nuisance, and the remedies to address that

' nuisan.ce., are independent of both the:specialized nuisance statutes in the
_ ar_ea and whatever penal provisions may - or may not - separately
| crnmnahze the conduct in question. (See also People v. McDonald (2006) |
137 Cal. App.4th 521, 539-540 [holding that penal statutes criminalizing
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pubhc urmatlon in. certaln contexts but not others drd not preclude

prosecution for pubhc nulsance caused by urlnatlon] )

Th1s pnncrple is of specral ifnportance. here because the stated effect o

~of Sectlons 11362, 765 and 11362 77518 to exempt quahﬁed persons from
“State crumnal sanctlons and* crrmmal habrhty under certam 11sted |
statutes Includmg Section 1 1570 w1thm this st makes perfect sense
' ‘because, unlike the ordmary law of nmsance, Sectlon 11570 does depend
“upon-a ﬁndmg that the conduct in question is mdependently unlawful a
 state sanctron that the MMPA removes, - Thus, where the MMPA eliminates
. the state penal proscnptron it also ehmmates the specrahzed apphcatron of
| 'Sect:lon 1 1570 whlch depends upon that proscrrptlon. However as Gallo
. makes clear, the tradluonal power to declare arid abate ordmary pubhc
nuisances does not requrre that the offendmg conduct be “independently
proscnbed by the Penal Code.” Consequently, the MMPA’s removal of
 certain conduct from state penal proscription does not mdlcate a purpose or
effect to interfere with the ordinary rules for pubhc nursances
_ Therefore the inclusion of sectron 11570 i 1n sectlon 11362 775 does
ot demonstrate any leglslatrve intent to: preempt: the apphcatlon of local
cml nuisance: abatement remedres to medical manjuana drspensanes At
: the tirne the Leglslature enacted the MMPA there were numerous Well-
established state and local laws pertanung to civil nmsance abatement If
the Leglslature had intended the MMPA to provide 1mmumty from local
cml nuisance abatement procedures or from Code- of Crvrl Procedure
section 731, Civil Code sectrons 3491 et seq Penal Code sectlon 372,
-and/or Goverm‘nent Code section 25845 et seq and 38771 et seq., it could
have easﬂy said so. The Leglslature did not do. any of those things, Courts
and 11t1gants cannot 1nsert statutory provrsrons ‘that the Legislature itself has

not seen fiit to include. Consequently, the Legrslature $ 11m1ted reference to
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- marijuaria easief, it did so-only by removing criminal liability under
every county and CIty 1n the state to allow medical marijuana

- Legislature,” we prcsume that local regulation “in an area of which [the

“not expressly or 1mp]1ed1y prohibit the application of 1ocal zomng and

' d:ispensaﬁes,-even when such local regulations ‘are the equivalent of a

Section 11570 should not be read to affect anything other than Section
11570. - .

. While the Legislature may have intended to make access to medical
spemﬁc state laws. It did not overnde local zonmg regulations and rcqmre
establishments, “ [A]bsent a clear mdlcatlon of preemptlve intent from the’

local government] traditionally has éxerc_ised control’ is not:‘_pﬁreempted by
state law.” (Action Apartment Assn.j, Inc. v. City of Santa Monica, supra,
41 Cal.4th at p. 1242.) Appellant failed to demonstrate any éﬁch indication

of preemptive intent over local land use decisions. Because the MMPA did

building codes to medical marijuana dispensaries, appellant's preem_ptlon '
argument based on a conflict between state law and local law must fail.

3. Naulls and Kruse Confirm That Local Governments
May Prohibit The Establishment Of Medlcal ' .
Manjuana Dlspensanes :

_ The decisions in C:ty of Corona V. Naulls (2008) 166 Cal. App. 4th
418, and City of Claremon_t V. Kruse, supra, 177 Cal.App.4th 1153, further
confirm the conclusion that counties and cities can adopt and ép_ply local

zoning and nuisance abatement laws against medical marijuana

complete prohibition. .

In Naulls, the defend_aiit ép‘plied for a business license and wrote on
his application thét_t the proposed business activity was “Milsc.' Retail.” (/d.
at pp. 420-421.) He later elaborated to a city einp]oyee t.'hat. th'.e. business
would sell “miscellaneous medical supplies.” (Jd. at p. 421,) The city

issued the license based on the defendant’s misrepresentatibﬁs.' (Ibid.)
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. that the Corona Mu.mclpal Code was. “drafted in a permissive faghion

- Shortly thereafter, the city enacted a moratorium: ag_ai'nst:mai'ijuan_a

dispensaries. (Ubid.) After receiving his business ;.license'and after the
moratorium went mto effect the defendant made 1t known to c1ty staff

members that he was operatmg his busmess asa med1cal ‘marijuana

, 'dlspensary (Jbzd) The 01ty filed a complamt aga:lnst hjm and obtamed a
: prehmmary mjunctlon preventlng h.un from operatmg a man]uana
- dispensary. (Id. at pp. 422-423.) - |

The Court of Appeal afﬁrmed the 1ssuan¢e of the prelnmnary

. injunction. (/d. at.p. 427.) The Court observed that the defendant failedto -~ L
B prov1de accurate information on his apphcatlon and that the c1ty would not : -, : o
- have 1ssued the hcense had the defendant prov1ded an accurate busmess

) descnptlon (Id at p. 428. ) Moreover, the Court noted the defendant did

not follow the procedures apphcable to land uses that were not listed in the

zoning: code. (Ibid.) Quoting the trial court, the Court of Appeal found

s

~and that * [a]ny use not enumerated therein is presumptlvely prohibited. i

(. at p. 431.). “[W]here a partlcular use of land is not, expressly

enumerated in a city’s municipal code as constltutlng a pemzss;ble use, it -

- follows that such use is :mpermzsszbie ” (Id at p 433 [empha313 in

| original].) '

Naulls did not expressly consider the issue of state law preemption,

" but it supports the proposition that niedical'malijuana establishments a_r'e=
presumptively prohibited if the appltcable loc':al code- is silent with regard
“to such land uses. Naulls further supports the conclusmn that a county or
E city can en]om a medlcal mamuana estabhshment that 0pens in violation
- of such a presumptive proh1b1t10n and othet apph-cable business

regulations. Furthermore, Naulls confirms that counties and cities can

enact temporary zoning moratoriums against medical marijuana

establishments.
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In City of Claremont v. Kruse, supra, 177 Cal. App 4th 1153, the

Second Dtstnct Court of Appeal confronted the state law preemptton issiie -
- head on. It held unequtvocally that the CUA and MMPA do not preempt o
' local land use regulatlons In Kruse the defendant apphed for a busmess
o license and permlt fora medlcal maruuana dtspensary (Id. at p 1158.) At B
- the time of the apphcatton such a use was not. an enumerated use under the'
L c1ty $ Zoning code and 'was, therefore prohlbtted expressly under the 01ty S ;'
. pernnsswe zomng scheme {Ibid.) Accordmgly, the 01ty denied the |
g defendant’s appltcatton and 1nforrned him, of his. appeal rtghts (Id atp.
B :'. 1159 ) The defendant, hOWever started operatlng his dlspensary Without
| : any permits. (Ib:d) The crty subsequently enacted a rnoratonum aga]nst - o
- ‘medical lnanjuana dlspensanes. (/d. atp. 1160,) _W_hen the defendant -

7 In Qualified Pntz'en'_t.‘slAssn, v. City of An:.c;h_eim- (2010) 1 87 Cal.App.4th

734, 754, fo. 4, the Court of Appeal observed that Kruse involved a

N temporary moratorium. Kruse confirmed beyond any dispute that a city
‘' may impose a temporary moratorium against, and therefore may regulate,

nedical marijuana dispensaries. The specific facts of Kruse, however,

' dernonst:rate that the decision does not apply.only in cases involving a-

temporary moratorium, as Qualy“ed Patients suggested. erroneously. As

“" noted above, the defendant in Kruse applied for a business permit priorfo . =~ = "

thie enactment of a moratoriuni in Claremont. - (City of Claremont v.. Kruse,

. siipra, 177 Cal.App.4th at pp. 1159-1160.) Fiirthermore, the defendant .

commenced operatlon of his medical marijuana dispensary before

. Claremont s moratorium., (/bid.) Claremont’s moratorium proh1b1ted the: -

issuance of any permits to- medical marijuana dlspensanes but did not

- ‘make it illegal to-do anything that had been considered lawful prior to the
- moratorium. (/d. at p. 1160.) Therefore, since the defendant in Kruse
- applied for a business license and commenced his operation prior to.the

moratorium, the issues to be dec_lded in court were wh_ether_ _the defendant
established a lawful use before the moratorium was effective and whether

the city was required to grant him a business license at the time of the =~
application. The Court of Appeal answered both questions in the negattve

because Claremont’s zoning code did not enumerate medical marijuana
dispensaries and, thus, prohibited them expressly in all zomng districts. -
(Id. atpp 1164 1166) .
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| refused to cease hlS operatrons the City obta]ned a prehmmary injunction.
- (Id at pp- 1160-1 162 )

Relylng on Naulls, the Court of Appeal upheld the prelnmnary

- - 1nJunctlon The Court: concluded first that the dlspensary was a nulsance
' per se because it v1olated the mummpal code (Id at pp 1164-1 165 )
" “Defendants operatlon ofa nonenmnerated and therefore expressly
o prahlblted use Wlthout obtalmng a busmess 11cense and tax certlﬁcate '
o created a nulsance per se under sectron 1: 12 010 » (Id at’ p 1165
2 [emphas1s added] ). ' |

s Next, the- Court of Appeal methodlcally reviewed the CUA and

MMPA in accordance wrth Well established pnncrples of local pollce o

: -power preemption, and concluded as follows

“Zomng and llcensmg are not mentloned in the findings and _
| | decla_ratro_ns that precede the CUA’s operative provisions. Nothing in
' the te')'(t or hi'st'or-y of the CUA SuggeSts it was intended to ad'dress |
local land use deterrmnatrons or busrness 11censmg issues. The CUA

accordlngly d1d not expressly preempt the City’s enactment of the
[dlspensary] moratonum or the enforcement of local zomng and

3 . busmess hcensmg requlrements ” (Czty of Claremont v Kruse, B

o '_ supra 177 Cal.App. 4th at pp- 1172 1173);

* “The operat1ve prov151ons of the MMP, llke those in the CUA
o ‘prov1de hrmted cnmlnal 1mmun1t1es under a narrow set of
” c1rcumstances The MM’P does not address the licensing or
| ' locatron of medlcal man]uana d1spensar1es nor does it prohibit local
- B : governments from regulatrng such dlspensarres Rather like the
CUA, the MMP expressly atlows local regulatlon e Nothrng in the
text or history of -the :MMP pr'ecl_udes the City’s adoption of a
temporary moratoriunl on issuing permits and licenses to medical
~ marijuana dispensaries_-, or'th'e City’s enforCemen't of licensing-and
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? zomng requrrements apphcable to such dlspensanes »? (Id atp.
'-_1175) and DTN, .
. “Nelther the CUA ner the MMP 1mp11edly preempt the C1ty s
| actrons m tlns case Nelther statute addresses much less cornpletely -
’ covers the areas of land use, zonlng and busmess hcensmg Ne1ther
"‘_statute 1mposes comprehenswe regulatron demonstratlng that the

: ava:llabrhty of medrcal marljuana isa: matter of “statewrde concern,

- '-thereby preemptmg local zonmg and busmess hcensmg laWS

Lo E _Nezther the CUA nor the MMP compels the estabhshment of local

o regulatlons to accommodate med:cal maryuana dzspensar;es The
i .'City s enforcement of 1ts hcensrng and zomng laws and its
. ':_'_ ' -“ _"_temporary moratonum on medmal marrjuana drspensarres do not " -
conflict with the CUA or the MMP.” (@d.atpp. 1175- 1176
 [emphasis added].). | i
The holdmg that nerther the CUA not the MMPA compel counties

o and c1t1es to adopt laws to accommodate medlcal marr]uana drspensarres is .
e srgmﬁcant Ifa county or: crty does not have to accommodate. med1ca1
. _rnarrjuana land uses, it follows neccssanly that a county or 01ty can prohibit
o .them expressly or by snnply onnttrng any reference to medlcal manjuana
- ,drspensanes in ‘the apphcable zonmg code. (Czty of Corona W, Naulls
supra 166 Cal App 4th at pp: 431 433 [holdmg that Where medrcal
_ -marl_]uana dlspensarles are not 1ncluded among the uses of land enumerated

. ina crty 8 zomng code they are presumptlvely promblted] )

Furthermore of partlcular relevance to the precise questron posed in

tlns case Kmse contams an extens1ve d1scuss1on on the law of publrc

- nuisance, and specrﬁca]ly recogmzes the drstrnctmn between the state
- cnmrnal sanctions addressed by the CUA and MMPA and unaffected local
" nuisance regulahons Re_]ectmg the defendants’ argument that the

| dlspensary 1n that case could not be enjoined because “all sales of
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| marr_]uana in thig case complied w1th Cahforma S rned1ca1 marl_]uana laws
the Court of Appeal noted that: “[t]he tnal court s determmatlon that
- defendants operanon ofa medlcal marr_}uana drspensary constltuted a

nmsanee per se was based not on v1olat10ns of state law, however buton -

R v1olat10ns of the Clty $ mumelpal code » whrch the Court of Appeal found -

entlrely approprxate (C.'.ty of Claremantv Kruse supra 177 Cal App 4th-_
. atp. 164) | SRR |

4 AR 2650 Conﬁrmed The Holdmgs In Naulls And
Kruse That T,ocal Governments Do Not Have To
Aecommodate Medlcal Man_]uana Dlspensanes

_ In the Wake of the Naulls and Kruse de01s10ns whlch held that local R |

: : governments need not aecommodate medlcal marijuana dlspensaries, the '7
~ Legislature amended the MMPA in 2010 by adding Health and Safety Code
- section 11362.768 (Stats. 2010 ch. 633; hereinafter “A.B. 2650”) Section
- 11362.768, which became effecttve January 1, 2011, provrdes “No- medteal

.manjuana eooperatlve collectrve dlspensary, operator, estabhshment or

o provrder who possesses cultrvates or d1str1butes med1ca1 marljuana

.- ' _pursuant to this arhcle shall be located w1thm a 600- foot rad.lus of a i

. -school.” (Health and Safety Code,§ 11362 768 subd (h)) The 600 foot :_._- ; |

', restriction applles to medlcal manjuana establlshments that have a

storefront or moblle retail outlet which’ ordmarlly would requrre a loeal
business license, (Health and Safety Code § 11362, 768 subd (e) ).
Furthermore of crltlcal 1mportance here the new law expressly

| recogmzed and affirmed local governments authorlty to establlsh more

N . stringent land use regulatlons than. the 600- foot requlrement “Nothmg n

tlns sectlon shall prohibit a e1ty, county, or 01ty and county from adoptmg |
ordmances or policies that further restrict the location or establlshment ofa
medical manjuana 000perat1ve collectzve dispensary, operator,
estabhshment, or provider.” (§ 11362.768, subd. (f).) Subd1v1s_10n (g)
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Aﬁ.lrther states: “Nothmg in this section shall preempt local ordmances
| adopted pnor to January 1 2011, that regulate the- locatlon or estabhshment- |
~ofa med10a1 manjuana cooperatrve eollective, dlSpensary, operator '

‘ estabhshment or prov1der ‘

' By amendmg the MMPA in 1 A.B. 2650 to prov1de express

- recogmtmn ‘of local authorrty to regulate the locatmn or establlshment of

d1spensar1es the Leglslature is,as a matter of law, deemed ta have been

: aware of and to have 1mp1101tly approved the holdmgs in Naulls and Kmse
g that cities need not enact laws to accommodate medlcal marrjuana sl

distribution facrlltles (Nelson v. Person Ford Co (2010) 186 Cal App 4th .

| 983 1008 ) The Leglslature had the opportumty to llmrt or reverse these v

holdmgs but it did not do so. A “failure to make changes in [a] glven

statute in a particular respect when the subj ect is before the Legislature, and

- changes are made in other respects is 1nd1cat1ve of i mtentlon to leave the law

| unchanged in that respect ? (Ku.s'zor V. S:lver (1960) 54 Cal.2d 603, 618.)

Furthermore the legislative history of A.B. 2650 supports the |

‘conclusmn that the MMPA does not preempt local zomng ordmances in

. any way. As orrgrnally mtroduced A.B.2650 d;ld not exp11c1tly address 1ts :
. 'effect upon local land use ordlnances (Assem Blll No 2650 (2()09-2010 :
: Reg Sess ) as amended Apr 8 2010, MJN, Ex. B)) Almost 1mmed1ate1y,

concerns were expressed that the bill nnght unduly restrict local regulatory'-

_. authorlty The. very first Assembly committee report noted that [s]mce the'

: passage of SB 420 in 2003, much of the medical marijuana. regulatmn has

! been determined by local Junsdlctlons better equlpped to resolve 1ssues

related to the uniqué nature of its ¢ity or county, and medical marljuana

- advocates complamed that “[t]hls leglslauon usurps the authorrty of local

- - governments to make their own land-use declslons » (Assem Pub. Saf.

"Comm.,_a_nalys1s of Assem. Bill No. 2650 (200_9-2010 Reg. Sess.) as
“amended Apr. 8 and Apr. 152010, MIN, Exs. C,D.)
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The Blll’s author responded by clarlfylng that the preemptive intent
- of AB. 2650 was limited, . e., to “provrde[] local _]ul‘lSdlCthl‘lS necessary
guldance whlle allowmg them to construct a more restrictive ordinance.”
" (Assem. Comm on Appropriations, analy51s of Assem. Bill. No. 2650
(2009-20 10 Reg Sess.) as amended Apr 15 2010 MJN Ex. E. ) Thls .
" intent was. subsequently mcorporated into two savings clauses,
: Subdwrsrons (f) and (g) of propesed Sectton 11362768, which remained in
 AB: 2650 as adopted These prov1srons effectlvely favor restrictive local
regulatrons, by allowing local governments “‘to construct a more restrictive
ordmanc at a:ny time, but “set[tlng] a. January 1, 2011 deadllne for |
adoptlng any local ordlnance that is less restrlctlve than AB: 2650 ? (Sen.
Loc. Gov. Comm analysm of. Assem Bill. No 2650 (2009- 2010 Reg.
Sess.) as amended Jun. 10, 2010, MJN, Ex. F. )

This ln:mted preemptiori of local regulatory authonty was the subject
of inténsive debate Subsequent committee reports prov1ded detailed |
' dlscuss'lons of the local police power, and repeatedly questroned whether
: any state interference with that plenary authonty in this area was warranted.
(Ibzd Sen Pub Saf. Comm analysm of Assem. Bill..No. 2650 (2009— :
' "2010 .Reg..Sess.) as antended Jun. _1-0_, 2_(_)10,_ MIN, Ex. G)) N_otably, at no

. time dhiring the Jegislative prde'ess was it ever suggested — by any

o partlcrpant that the ex1st1ng provrslons of the MMPA preempt local

authonty to regulate marljuana-related land uses. Quite the contrary, the

, legrslatlve comnuttee reports repeatedly stressed the breadth of the local

| - police power 1n this area and the desnablhty of minimizing state
interference. (See eg., , MIN, Ex.F)

| Perhaps more 1mportantly, the Legrslature acted on this
understandrng, carefully craﬂ:lng the provisions of A.B. 2650 to preserve -
local authorlty to construct more restrictive Qrdlnances. These efforts

. would, of eeurse,_have been pointl'ess — and the savings clauses surplusage
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, " — if; as suggested by appellant the MMPA already preempted all more

' .restnctlve looal regulatlons upon man_]uana-related land uses. The

- understood as adoptmg such a requu*ement srlently and without debate.

3 Leglslature elearly v1ewed A.B. 2650 as Its ﬁrst tentative foray mto the

-reguiatlon of marr}uana asa land use; whlch is utterly inconsistent with
appellant's assertlons that the MMPA broadly preempts local efforts to
.regulate such USes The Leglslature 8 eareﬁ;rl preservatmn of local authonty
in this area made in full awareness of exrstmg local regulatory practlces =
and of the Naulls and Kruse decrsrons upholdmg these ‘practices — bolsters
Kruse’s conelusmn that no such preempnon ex1sts (Milpitas Umf‘ed
School Drst V.. Workers Comp Appeals Bd (2010) 187 Cal. App: dth 808,
827, Board of Mstees of Calzforma State Umversuy v. Pubhc Employment

Relations Bd. (2007) 155-Cal. App 4th 866 877 878 )

| | A, B 2650’s legrslatlve history also teaches a more subtle lesson. As
Ross v. Ragmg Wzre T elecommumcatzons, Inc supra, 42 Cal 4th atp. 931
noted in an analogous cotitext, “given the controversy that would inevitably

“have attended” a proposal to restrict -local authonty over marljuana-related

* land uses, “we do not believe that [the MMPA] can reasonably be

38

. The debate OVer AB. 2650 proves the. truth of this observatlon Unllke the
o original MMPA AB. 2650 actually did address local land use authority,
and was consequently subj ect to mtenswe_scrutmy. This led to deliberate
tailoring of A.B. 2650’s savings clauses to achieve precisely the limited

effect th_at'. the LegiSIature; -desired.' One can s.e‘,a_rcely imagine a clearer

contrast with the legislative proceedings leading up to adoption of the

® As the Supreme Court has said in other, similar contexts, “the drafters of
legislation do not, one might say, hide elephants in mouseholes.”
(California Redevelopment Assn. v, Matosantos (201 1) 53 Cal. 4th 231,
260-261; Jones v, Lodge at Torrey Pmes Partnersth (2008) 42 Cal. 4th
1158,1171.). S
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| -orfgiztal MMPA, which did not even me_ntion: either land use or the jocal
. police power. '- e o |
s, AB1300DidNot ant Local Cotitrol Over Medical -

Man_]uana Dispensaries And Strengthened The
MMPA’S Anti- Preemptlon Prov131on '

| The Leglslature agaln rev1srted the MMPA with Assembly BlIl 1300 _

. (Stats 2011 ch. 196 herelnafter “A. B 1300”) Wthh followed the Court ‘. '

~ of Appeal dec1s1on ih Hzll Rather than 111n1t the holdlngs in Naulls Kruse -

':‘_: MMPA’S antl-preemptlon provision (§ I 1362 83) to read s _

| Nothmg 1n tlns artrcle shall prevent a c1ty or other local govermng
body from adopnng and enforcmg any of the followmg _

_ (a) - .Adopting local Ordlnances that regulate the locatlon |
operatlon or establrshment of a medlcal marl_]uana
cooperatlve or collective. - ' _
®) The civil and cnmlnal enforcement of local ordlnances

| descnbed in subdivision (a).

B (c) ‘Enacting other laws con81stent w1th tl'llS art:lcle
_ The motlvatron behmd the b111 and ns mtended effect, were :
forcefully stated early in the ]eglslatlve proceed:mgs | .
| Under article X1, section 7 of the Cahforma Constltutlon N
o county or c1ty may make and enforce w1t11m its llmlts all =~
‘. local pOllCG samtary, and other ordlnances and regulatlons o
notin conﬂlct w1th general laws Yet some argue that the |
Proposmon 215 of 1996 and the. MMP constltute the
_.parameters of medlcal marl_]uana cooperatlve or collectlve .
. re_gulat_lon _and, therefore, preclude local governments frorn P
enforcing any additional requir_ements. In the wake o_f key.

- court cases on point, this bill clarifies state law so that
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B 'co'mmunities may adopt ordmancesand enforce them without
the mstabllrty and expense of 1awsu1ts challengmg legal |
issues that have already been resolved This provision of the:
" blll is wntten to be consrstent w1th our state constitution and
o three appellate court deCISIOI‘lS (1) Czty of Claremont V. _
" Darrell Kruse, which found that there is nothmg in the textor .-
;'hlstory of Propos1t10n 215 suggestmg that' the voters mtended
o o mandate mumclpallnes to allow: medlcal manjuana
. dispensaries to operate w1t111n the1r ]unsdrctrons or to alter
_the fact that land use has hlstoneally been a ﬁ.rnetlon of local
government under thelr grant of polrce power (2) Cityof
'Corona V. Ronald Naulls whmh found that a dlspensary $
failure to comply with the clty s procedural requirements
before opening and operati:ng a nied:i'cal marijuana dispensary
" could _be proseeuted -as'.a.nuisanee. (3) _C’oun_tjz of Los Angeles
~ v. Martin Hill, which found the MMP does not confer on
. quahﬁed patlents and their careglvers the unfettered right to -
| cultlvate or dlspense man_]uana anywhere they choose, and
: _.-that dtspensarles are not smnlarly srtuated to- pharmames and, S
therefore do not need to be treated equally under local zomng |
_ laws (Assern Pub. Saf. Comin., rewsed analysrs of Assem
B1ll No. 1300 (2010 2011 Reg Sess ) as amended Mar. 31,
2011, MIN, EX. H) , o
| The understandmg that A.B. 1300 would afﬁrm the reasoning and
results of Kruse and H:ll was commonly shared throughout the leglslatrve
process This intention was rerterated in Background Information Forms.
' subnutted to the Assembly Health Comrmttee (MIN Ex. I) and the Senate '
Committee on Pubhc Safety (MJN Ex J) Further, the Senate Public Safety
Committee analy31s (MJN Ex. K) contalns a lengthy discussion of the
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facts, reast)ning, and holding of Kruse, c'onclnding that “[a]rg"u'ably, [AB. .
1300] 81mply restates long standrng law on the power: of local entltles to

-adopt ordrnances that protect public safety, health and welfare »

-The judicial presu:mptlon that the Leg1slature was aware of Kruse
and Hill and approved those decrslons (Nelson V. Person Ford Co SUpra;
186.Cal. App.4th at p. 1008 ) is 1o longer merely a presumptlon A.B. 1300

and its hlstory make it perfectly apparent that Kruse and Hzll actually got: 1t '-_ o

right — and that the MMPA does not, and never did, prevent local

governments from regulat:lng marl_]uana—related land uses to the same: extent T

. as any other non-cnmmal act1v1ty or land use.

_ -6. g Appellant's Interpretanon of A, B 2650 and A B. 1300 ."- o
- Is Incorrect : :

In mterpretmg the plain language of A B. 2650 and A. B 1300

‘appellant yet again tries to manufacture a1nb1gu1ty where none exists.

(AOB 39-41.) -A'ppellant' argues that the absence of any express | .

authorization for locat prohibitions and the Legrslature s use of the words
“regulate” and “restnct” instead of ‘proh1b1t” and “ban” meant that the

Legislature did not 1ntend to allow per se prohlbltlons of medlcal marljuana

-dtspensanes Appellant's argument mlsses the pomt

To- begln with, there was no need for an express authonzanon ofa

Jocal zonmg prohrbltron. In the absence of any state law preeimption, as set .

forth in Kruse and Hill, a local @vemrhent can exercise its complete

constltutlonal zonlng authority to proh1b1t any land use, 1nclud1ng medlcal
marljuana dlspensarles In general, the power to regulate or restrict
includes the power to prohibit. (Leyva v. Superzor Court (1985) 164
Cal.App.3d 462, 473.) There are many examples of land uses or act1v1t1es
that,_ although lawful in general, are sub]ect to mume-l_pal proh:lbltlon. (See,
e.g., ‘Wal—Mart Stores, Inc. v. City of Turlock (2006) 138 Cal.App.4th 273,
299-303 [uphelding zoning prohj'bition of discount superstores]; Nordyke v.
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. King (2002) 27 Cal 4th 875, 883- 884 [holdmg that state law does not

- require cities to allow gun shows even though state law exempts such

R 3 ~ shows’ from cmmnal sanctrons] Peisonal Watercraﬁ Coalition . Board af

' Superwsors (2002) 100 Ca.l App 4th 129 150 [upholdmg local ban on .

' _"‘:?7_'-_ personal watercraﬁ])

There 1s notlung to suggest that the result should be. any dtfferent

i"_:__w1th medmal man]uana, Sectlon 11362. 768(f) states that local

- :'f: govemments may ‘ﬁu‘ther restrict the location of estabhshment of a

o 'medlcal marl]uana dlspensary it Slmllarly, secuon 11362 83 as

: :~';__ a:mended m A. B 1300 provrdes that local government may adopt

ordinances that ‘g gulate” the location, operatlon, and estabhshment of

" _-""medrcal maruuana d1spensar1es In draftmg these prov1s1ons the

. 'Leg1slature did not esta“bhsh an outer limit on permissible local regulations.
- . ‘Rather, the Leglslature drafted them broadly in such a way that recognizes
- local govemment § traditional constitutional zomng authorlty, which .
o includes the power to proh1b1t certain land use activities in the mterests of
- public. welfare and safety Thete is no language in A.B. 2650 or A.B. 1300

- - that Would indicate a 1eg1slat1ve mtent to limit local government s .

.'5"_‘} .consututmnal pollce power Tn contrast to the careﬁ.llly-craﬂed narrowly—

" .drawn. crm:nnal 11mnumt1es set forth in the ongmal MMPA, the Legtslature

N drafted these subsequent amendments regarding local zoning authonty with
- broad, open-ended termmology and in a manner that i$ entlrely consmtent
with the const1tut10na1 tradrtton of local control over land use.
| Furthennore both A. B 2650 and A.B. 1300 recogmze 1ocal

o : authonty to regulate or restnct the “establlsh.men *of medical marljuana | |

L chspensanes The word “estabhshmen » includes the act of brmgmg

e .somethmg “into exlstence » (Webster s New Collegrate Dict. (1981) p.

S 38'8—.) The ability fo regulate or restrict the _estabhshment of a medical

marijuana dispensary _w_ou'lil', therefore; include the ability to regulate or
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| _place

" restnct whether that dispensary exists in the first place Indeed the

1nclus1on of the word “estabhshment” would be superﬂuous if it did not
rnean that counties and ertles ould ba_n medical marijuana d13pensar1es in .

theﬁr'st instance. A.B. 2650 expressly'.-authoriz'es local laws that further

: ,._' : restnct the “locatlon or: establlshment” of a medlcal maruuana fac111ty
e (Emphas1s added) A: B 1300 permits | local ordlnances that' “regulate the
: locanon operatxon or estabhshment ef a medrcal man]uana cooperanve or -

o -:collectlve ? (Emphasls added ) The use of the words “locataon” and

o The word “estabhslnnent” would be mere smplusage 1f it did not pérmit

. :-,'icountles and citiés to centrol whether drspensanes were a110wed in the first

D. App ellant’s Arg wment That State Law Preempts Local
' Zoning Prohlbltlons Would Have Dlsastrous Pubhc Policy
Results R

Appellant's preempnon argument farls in llght of the plain language'

. of the CUA and MMPA As noted above the. umnumtres provrded in the
. CUAand MMPA are very speclﬁc and hrmted to state crnnlnal sanctions
. “ _only There 18 noO elear mdlcatlon of preemptwe mtent 1n the CUA a.nd
| --MMPA, or their respectlve leglslatlve hlstone,s, w1th regard to local zomng

ordmances

.- Inaddition, appellant's preemptlon argument faﬂs because it would
lead to absurd results that would have dlsastrous publlc pohcy

) consequences In 1nterpret1ng a statute courts “begm w1th the words of a
: .-‘statute and-give these words their ordmary ‘meaning,” (Hoechsr Celanese
7 Corp V. Franchise Tax Bd. (2001) 25 Cal.4th 508 519 ) “If the statutory

language is clear and unamb_rguous, then we need_.go no further.” (Ibid.) A
court will consider “extrinsic _aids” in interpreting a statute only if there is

more than one reasonable-‘eons‘truction. (Peoplé_ V. Woodhec_td (1987) 43
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‘Cal.3d 1002, 1008.) Usmg these extrinsic ards we “select the constructron
‘that comports most closely w1th the apparent intent of the Legrslature w1th .

a view to promotlng rather tha.n defeatmg the general purpose of the statute _. :

and avoid an lnterpretatron that would lead to absurd consequences

_ (People v. Jenlkiris. (1995) 10 Cal 4th 234, 246))

Here the. language of the CUA and MMPA is clear a.nd o
unamb1guous that there 1s no, preemptlon of local zomng ordmances and :

that local governments reta:ln therr constltunonal pohce power to deternnne R

~ whether ot not to atlow manjuana distribution faclhtres n. any event

appellant's contrary mterpretatton must fail because It Would lead to an

absurd result for local govemments .Under appellant's mterpretatlon local o

governments can regulate or. restnct the establrshment of medlcal ‘marijuana
dispensaries, but they cannot prohibit such activities per;s_e_._ That
interpretation, however, creates the odd proposition that, deép_ite the- |
absence of any expres's etatutory language, the 'MMPA:coinpels every:

county and. clty in Cahforma regardless of size and character, to allowa -

land use that is 1llegal under federal law. In appellant‘s view; even small o

residential commumties ‘including purely residential cities; would have to
enact laws accommodaung medical marijuana drspensarres For good
reason Kruse reached the exact opposrte conclusmn “[n]elther the CUA
nor the MMPA compels the establlshntent of local regulatrons to
accommodate medical manjuana dlspensanes » (Czty of Claremont Vi
Kmse supra 177 Cal. App 4th at p- 1176 ) ' _
Appellant's argument would make medical marljuana dtstnbutron
unique among all land use_s.ln th_e state. Local governments would have to
accommodate medical marijua'na dispensaries deepite the fact that _
dispensing medical 'mar:iju_ana is illegal. As noted above, "cour-ts have ‘.
recognized the uni_q_ue nature ofl medical marijuana distribution and its

potentially dangerous secondary effects ona COmrnunity, (See, County.of,

IRV #4839-4920-3215v1 . -42-




C

Los Angeles V. H:ll supra, 192 Cal App 4th at p 871 [cbserving that

medlcal marijuana dlspensanes and pharmacies: are not smnlarly 31tuated

| 'for publlc health and safety purposes] ) In Hill, the Court of Appeal |

accepted ev1dence “that the presence of large amounts of cash and

manjuana make MMD’s, the1r employees and quahﬁed patlents ‘the target.

_of a disproportionate amount of violent crime’ 1nclud1ng robbenes and '

burglaries.” (Ibid.) The Hill Court further noted that.tnedlcal man_]uana

- dispensaries created risks of illegal resale of maﬁjuaJla and affected the’

- quahty of life of the sm‘roundmg neighborhood by attracung 101ter1ng and
- marijuana smokmg (1d, at pp- 871 872.) De3p1te these secunty 1ssues,
R _ appellant asks tlns Court to hold that all countles and c1t1es must allow

medical man_]uana dlspensanes

We are not aware of any other illegal a'ctiv'ity that enjoys such
protected status. Indeed, appellant's argument would necessarily elevate

medical marijuana distribution above countless other legal activities, for

~ which counties and cities retain their constitutional police power to prohibit

in the interest of pubhc welfare and safety. Tt is not surprising, therefore,

that the Leglslature draﬁed the MMPA’s 1nnnun1t1es in parrow terms and

= did not limit local zomng authonty

Appellant S argu:rnent also is. suspect because it: leaves mgmﬁcant

" questions unanswered Where would the boundaly be between a-

pemn551ble medical marijuana regulation and 1mperm1ss1ble ban? Must

- local govemments allow “reasonable” opportumtles for medlcal marijuana

dlspensanes to operate? Would counties and cities have to tieat’ medlcal

. marijuana dispensaries in the same manner as adult busmesses as appellant

suggests (AOB 45)? Neither the CUA, the MMPA, nor appellant prov1de

any guidance on these issues, yet.one can only i nnagme the extensive

.~ litigation that would ensue. Appellant's argument that counties and cities

- lack the basic police power to prohibit a land use that may not be
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approprrate for a partlcular commumty would create a vord in local land use

- law that is umque to. medlcal marljuana and that would mevrtably lead to

_further 11t1gat10n for countres and cities that can ill afford it.

Flnally, the notlon that the Legrslature has 1rnp11c1t1y requlred every .

| county and 01ty in the State to allow medlcal manjuana dlspensarxes is even .
| -more outrageous in lrght of the federal governrnent’s recent crackdown
agamst medrcal manjuana drspensanes On October 7, 201 1, the four

-Umted States Attorneys 1n Callforma announced a coordinated enforcement

strategy “targetrng the 111ega1 operat:lons of the commerclal marijuana

,mdust:ry » (MIN, Ex. L ) The new enforcement strategy included both
'cnrmnal prosecutrons aga:mst man juana d1str1butcrs and civil forfeiture

_ 'actlons agamst p‘roperty owners and was demgned to-“address a marijuana

-1ndustry in California that has swelied to include numerous drug—trafﬁckmg

. cnterprise_s that operate' cor_nmercial grow operations,“inn*icate distribution
systems and hundreds of manjuana stores across the state — even though the
federal Controlled Substances Act prohibits the sale and distribution of

- marijuana ” (MJN Ex. L') ‘There is uncertainty aboutWhether such
‘enforcement efforts would also target. local officials mvolved in issuing and

- admlmstenng perrmts for medlcal manjuana dlspensanes In the face of

E such an aggressrve and unamblguous enforcement effort the argument that-

Ioc_a_l‘govemments must accommodate and allow medical marijuana

| di'sp'ensaries represents the height of absurdity.
- ',IV - CONCLUSION -

It 1s vrtal for local governments to have control wrthm their

' Junsdlctlons over the use of land to distribute medlcal marljuana -an

rllegal controlled substance Local ofﬁcrals are in the best position to
evaluate their communities’ needs and abilities to accomrnodate a land use

that presents unique law enforcement and public safety concerns.

" Appellant's argu_ment that local governments cannot prohibit medical
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manjuana dlspensanes would undermme the longsta.ndmg and deeply—

- rooted tradltlon of local cont:rol over land use decmons The League and |
gkt CSAC therefore, respectfully request that thls Court afﬁrm the tnal court S -
- dec181on to en]om appellant's manjuana d1str1but:lon actlvmes wh1ch

. _' v1olated the C1ty of Upland’s carefully—conmdered zomng regulatlons '
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