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APPLICATION TO FIY,E f1MIC;l CdIRIAIa k3I~IF+',F

~. iN'I'1~ODUC'~'~OIV

Pursuant to Ca(i~Porni~ Rules o{'Col~rt, rt11e 8.520(~j, ainici cuNiae the

League of California Cities, the California Association vl Counties, the

California Special Districts Association, and the SouChertl Cali~tornia

Association of Governments (collectively, "Arnici") respectfully r~c{~rest

leave to [ile the accompanying neutral brie~F in support of neither ll.ppellants,

Raspondei~t nor Real Party in Interest. This application is timely made

wi~thi~130 days lfter the filing o~Pthc reply brief on the merits.

I~. INTER.IES'I' OF THE A1t~~IC'I CURIAE

7'hc League of California Cities ("League") is an association of 473

California cities dedicated to protecting and restoring local contro(to

p~rovid~ for the public 1lealth, safety, and welfare of their residents, and to

enhance Che nuality of life E~or all CaliFori~ilns. The I_,eague is advised by

its Legal Advocacy Committee ("Leagtile Committee"), which is compris~.d

01'24 city attorneys repres~rlting all regions o~E'the State. Tt~e League

Coil~mitte~ .monitors litigation of concern to municipalities and identifies

cases that are of statewide or nationwide signil~icaz~ce. "l'he League

Co~n~nittee has identified this as one such case. The League has servc;d <~s

arr~ic~us~ curicrc iii doz~~~1s of matters before this Court a~1d the Courts of~

A~~pe~l, as will as in the UniCed States Supreme Court and the Ninth Circuit

Court of Appeals.

"I"he C~liForni~l State A.ssoci~tion of Counties ("CSAC") is a non-

profit corpoz~atiozi, 'I~'he in~zxll~ersllip consists ~~~F1he S8 California eoun~ies.

CSl1.0 sponsors a I_,itig~tion Coordination Pro~~•az~~:, which is administered

by the C~otxnty Counsels' Associatio~~ ~f C'ali~fornia and is ovcrseeti by thy;

l-~.ssoeiation's L,iti~;ation. Overview Coi~~nn~iCt~e, comprisc;d ol~cuuc~ty
_~_
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counsels throughout the state. The Litigatiozl Overview Committee

("CSAC Committee") monitors litigation of concern to counties staCewide

and his deterzl~ined that this case is 1 initter ~ ('fecting X11 counties.

The; C~llifornia Special Districts Association ("CSDA") is a

California non-profit corpor~tio~n consisting of in excess of 1,000 special

district members throu~hotrC California. Thcs~ special disCric;Cs provide a

wide variety of public services to both suburban ~ncl rural communities,

including water supply, tre~tmenC and distribution; sewage collection and

treatment; fire suppression and emergency medical services; rect•eation and

p~Y•1<s; security and polio protection; slid waste collection, trarasler,

recycling and disposal; library; cemeCery; inc~sauito ~Lnd vector control; road

construction and maintenance; pest control and animal conCrol services; end

harbor and port set~vices. CaliFornia special districts regularly paz-ticipatc in

the Manning, design and construction of critical pudic in~'ras~ructure

necessary to provide Chose vital public services, which public projects

require enviranmental analysis, docuz~ientation ar c! rziitigation ptirsuax~t to

the Cali~Fornia ~nvironm~ntal Quality Acfi ("CEQA"). CSI~A monitors

litigation of concern to its rriernbers and idenCires those cases ~Yzat are of

statewide significance. CSDA h1s identified this case as being of such

significance ixi light of its holdings i•egardirzg enviro~l~zenta( iriitigatio~a,

exhaustion of administrative remedies, and analysis of climate change

issues uiicler CEQA.

The Southern C~liforni~ ~ssoci~tion of Crovernme~lts ("SC~1G") is

the ~•egional Metropolitan Planning Organization ("MPO") for the siY-

county region of Los Angeles, Orange, Ventiu~a, Riverside, Stn Bez•n~rdino

~ir~cl Imperial Counties, which includes 197 ~11e~nbc~~ cities 11id cou~~ties i~z

the rebion. fl.s the MPO, SC~1U is responsible fox• prepaz~ing and adopting

the lo~ig-1•ang~ regional trat~isport~tilion plan (":~'~TP") ~Eor the region. [n

accord~ince with state law, the R.'I'I' must incl~~de a Sust~iciable

_~_
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Cuin~~~urzities Strategy which sets ~[:ort~l n~easlrres ~~nd policies 1:o reduce the

greenhouse gas ("GIIG") emissions froze a~.rtomobiles and light trucks to

achieve, i~f feasible, a GHG ez~lissioil reduction target approved for the

region by the California ~1ir Resources Boarcl. (Gov. Code § 65080

(b)(2)(B).) SCAU monitors litig~ti~oz~ of concern to its tneinbers, including

litigation related to GI-~G emissiozas. SC~C has determinedthat this case is

a case affecting ~Il of its n~ei~~ber jurisdictions with respect to the matter• of

lead agencies undertaking a GHG cznissions analysis undez• CEQn. 'Thus,

SCAG,joiYls the other• Arnici with aspect to the third issue in the brief

regarding the Global Warming Solutions Act.

This case implicates natters o~E significance ~to Amid. First, ~~nici

Lea~ztie, CS C c~nc~ CSDA take great interest in whether the Resp~nderit

Department of E~ish Ind Wildlife has discz•etion ~o a~~prov~, mitigation

measures for ;fully protected species, which are designed to ensure their

survival, iiadivici~.lally and as a species, a.g., by moviYig them out oCharm's

way. T'he preservaCion of such discretion—iu coznpliG~nce with filly

protected species laws, the Galiforni~. Endangered Species Act ("CESl1"),

and the Califor~zia Lnviroamental Quality Act ("CEQA")—is particularly

iznpartant tc~.Amici as they consider and i~mpletnent projects that may

require inztigatio~n for protected species, including water-supply and w~ter-

gr:~ality projects that ai•e of great importance as CaliCorni~ public agencies

gr~p~le with dro~~ght and necessary infrastructuz-e improvements. As ~~

tz•Listee :for the ~t~lte's fish anti wildli~te, Respondent's comments on and

pz~oposecl mitigation ~neasc~t•es for projects cities, counties end special

districts consider for ~ppr~val will be of critical importance.

Seuoi~d, An~zci Lea~,72~e, CSAC and C~S`l~~ se~lc Co e~~sure ~~z~eservation

` Wl~il~ tt~e ot~aer isstYes are also of` i►~~terest and iinportaT~ce to SLAG
~ncl its ~zte~nt~ers, it likes no ofEicia~ position for ~ur~os~s of`the it~st~at

liCigation.
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oC the rule that, to exhaust administz~ative remedies before a local agency

with respecC to CEQ11. issues, a party must object to the pz•oject and raise

specific alleged grounds oC C~QA noi~co~nplia~lce to local agency decision

malcez•s d~iring a public comment period or prior to the close of a p~.iblic

hearing regarding the pY-oject. The situat~io~~ at bar is d~issi~nilar to the

scei~~rios typicallyfaced by cities, couzzti~s and special distiricts in that

Respondexzt did not, between ~°elease and certification of the Fiz1a1

Environmental Impact Report, have a public foi•~im at which the decision

makers publicly considered comments and concerns. Thus, whatever

decision the Supreme Court malces in this case, ~1`nici seek to ensure that

tYie analysis does not unde~•r~line the rec~uirexx~ent that parties rise their

concerns about environmental quality issues to city, county and special

decision makers through the ~vailal~le public fora.

Third, ~Imzci take great interest in the implementation of the Global

Warning Solutions Act. An~zci ~r~ pax•tzlers with the State in tike

implementation of the Act and ende~lvor to addres5 climate change issues in

compliance with the Act and CL;Q~1, which rec~~iires the administrative

decisions makers to properly exercise their discretion with respect: to both

implementation of greenhouse gas reduction goals and mitigation of

greenhouse g4ises emissions.

Amzci, incll~ding their city, county and special district membet•s

thcougho~.it California, will be directly impacted by the outcome of Chis case.

llccordingly, Amic 's pez•s~~ective an this ~nattez• is worthy o~E the C~rrrt's

consideration end will assist the Court in deciding; this matter. Amzci have a

substa~rtial interest in this case.

Arnzci's counsel has examined the briEFs on rl~ in -this case, are

~F'amiliar with the issues involved and the scope o~Etheir present~tiotl, end coo

not seek to duplicate th~l bri~fin~. ['t~op<>sed A~vaici conlirn~~, p~~rsira~zt to

Calif<~rnia Rule ~f Cor~irC 8.520(~L)(4), that rzo one ~ncl ~i~a pat•ty otkier than

_~~_
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proposed ~inzici, ai d their counsel of record, made any contz•ib~.ition ol~ any

kind to assist in pz~epar~tion ~1~ this brief or made any monetary contribution

to fund the .preparation olth~ brief,

III. CONCLUSION

The League, CSAC, CSDA and SCn.G respectfully request that the

Coui•C accept the accot-~z}~at~ying b~~ief I'or filing in tl~lis case.

D~ted:I~~cember 22, 2014 B(JRKB, WILL,IAMS & SORENSL-;N, LL,I'

Kevin D. Siegel
Stephen Vclyvis
Attorneys for Arrrr.'ci Curr.'ae
League of California. Cities, the
California State ~1.ss~ciaCion oP
Counties, the California Special
Districts ~lssociltion, and the Solathern
Calif~rn~ia AssociaCiox~i olUovert~menls
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I. INTRODUCTION

Amici address the Following issues identified by the Supz•eme Court

(~s published o~~ the Cotu-t's webpage identifying issues on review):

W~iethar the California :Endangered Species Act ("CESA,"

Fish & G Code § 2050 ~t seq.) supersedes other statutes that prohibit the

tal<izlg of "fully protected" species, ~~nd allows such a t~lcing if incidental to

a mitigation p1a1~ t~rldei' the California Fnviron~~~ezltal Quality pct ("CEQ~1,"

1'ub. IZe,soliraes Code ~ 21000 et sec{.).

2. Whe~ll~ei• CEQA ~•estricts judicial review to the claims

presented to an agency before the close of the public comment period on a

draft e~~virarimental ixixpact report.

Whether an agency nay devi~ite Crom C~QA's existing

corictitions baseline and instead determine the significance of a project's

greenhouse gas emissions by reference to a hypothetic~il higher "bltsiness as

usual" baseliz~e.~

II. llISC~SS~ON

~1. ~~'h~ ~;out~t ~hot~dc~ Give tg~-~at Weight to [t.espond~nt's

I~at~a-pr~tations of ~~s ~.~~tliority Ux~de~r the Fish & Ga~~~e bode

~ncD CEQA

1. C;g+~SA ar~cl the Fa~~1y Protec~ecl species Laws C1~~irge
~Z~S~DOIIC~£'.Il~ Wi$Il ~OiA5~9"VAil~ ~tAfl€~ P~'CV~iA$Ri9~ "~`c~~eS99 of

Stickleback ~'islz

In 1 J70, the I_,egislatur~; ado~~ted Fish and Game Code section SS (S,

w~rich covers "Cully protec~tecl" species. It provides i~~ pertizlent part:

3 SG11_G joins tklis brief with respect to the third issue only. While

Chi ~"irst ~ncl s~;cond issues are also oI' interest and in~lpox~C~ncc to SLAG and

its mcrr~bers, it talcc5 no af[icial position for put•~os~s f>f the itlstar~t
l~itigG~tiox~.

-1-
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Except as provided in Section 2081.7 or 2835, filly

protected fish or parts the~~eof may not be talce~i or

possessed at any tine. No provisi~a~ of this code or

any oilier law shall be coAast~i~ed to authorize tl~e

iss~ia~Ace of pea•~t~its ~a~ licenses to take ~i~y fially

pa•oteeted ash, and no p~rtnits i~r licenses hereto:[ore

issued shall have any force or efEcct for that purpose.

However, the department may authorize the taking of

those species :for necessary scientific research,

incli~di~ag efforts to recover frilly protected, threatened,

or endangered species. Prior to authorizing the take o L'

any of those species, Che clepartmeizt shall make an

effort to notify all effected and interested parties to

solicit infot•mation and comments on the proposed

authorization. Thy notification shall ~e published in

the California R~gutatory Notice Register end be made

available to each person who has notified the

department, in writing, o~P his or her interest iz~ frilly

protected species and who has provided an e-mail

address, if available, or postal addx•ess to the

deparCrrient. Affected and interested parties shall have

30 days after notification is published in the Califot•nia

Regulatory Notice Register to provide any relevant

information and cor~iinents on the proposed

at~.thoz•ization.

(Fish & G Code § 5 S 1 S (a)(1), emphasis added.)

Tlie Legislat~zre subsequently adopted C~S~ to in~p(ement the

State's policy "to conserve, protect, resCore, and enl~iarlce any enda~lgered

species or any threatened species and its hat~it~tt ...." (Fish & Cr Code

§ 2052,) CESA does not provide an absollrt~ prohibition against "taking"

endangered ai• threatened species. Instead, it provides lhaC "[n]o person

shall ... tale ... any species ... thal the <:omrnissior~ cteteru~ines tc~ be an

encl~t~lgEreci species or a threatened species" e;~capt as ~tuthoriced by CES~.

oz othez• state statutes. (Tish fir, G Code ~ 2080; see also ~ 2081(b)(1).)

CL;S~ also provides tt~iat ttie State shall impleza~ent actions (1) ~to prevent

~~nd m.ili~;at4 tl~e irrip<tcts of the "Calve" of.~etidatige;red oz~ ll~i~eatened s~~ecies

m~_
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end (2) to conserve listed species. (See, e.g., Fish & G Code § 2069,

subdivs. (b) ~nci (c)(1) (re: mitigation measux•es); ~ 2061 (re: conservatio~~i

Measures, which inchzde "trapping" and "transplantation").)

Neithez• the fully protecCed species laws nor C:ESA define "take."

I-Iowever, since well before the adoption of these statutes, the Fish and

Game Code has defined the term "take" Co mean "hunt, pursue, catch,

capttu°e, or kill, or attempt to hunt, pursue, catch, captuze, or kill." (Fish &

G Code § 86.)

'The subject stickleback fish is both (I) a "Cit11y protected" species

(pursuant to I~isl1 & G Code § 5515(b)(9)) and (2) an endangered species

Mulder CLSf1(pursuant. to 14 Cal. Codc Rcgs. § 670.5(a)(2)(L)). In an

e~floz-t to comply with both sets oClaws, ~Respondexil adopted the Final E:IR

a~~d a~~proved mitigation measures, p~~rsuant to CEQf1., Chat authorised the

trapping anti transplantation o~~ stickleback for conservation purposes, i.e.,

to avoid a "take" that would be caused by development of the project. Thus,

the essential issue is the scope of Respondent's a~itkiority to determine

w(~ether its mitigation measures constitute pe~•missibla conservation

measures under CESA (and are not Chernselvss a prohibited tlke), or

whet(1er section 55 t S proscribes such measures.

2. ~t~rzica Urge the Cc~ur~ to P~es~rve I~~esponclent's D~sc►•etion
to ~et~soi~ab~y Interpret and Ap~~y CESA ~t~d the Fumy

JPa~atected Speeies Laws

Ainici Le~Lgue, CS C and CSDA writs ~o emphasize the importance

of the Court giving great weight to Respondent's anllysis, and deferring to

its inte~~preta~ion.

It is well established that file courts Afford great weight to state end

l~c~it agencies' ixitez-pre:t~tio~ls o~ legislation They are ch~rgcd with

impletllenting, p~rtic~.ilaz~ly when it is a matter within tl~e agency's ~x~ei•Cise.

(Ycr~r~tnhct Corp. of ~I.n7e~•ica v. State L~3~~. ~~~'L'~uaCizcatioy~ (:(998) 19 Ca1.4th 1,

_3..
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10-14 (describing tl~e cont~inutxrn o[',iudicial deference to agency

interpz•etations o [~ statutes, i~lcluding that the courts are guided by ttic

"experience and infor~i~led judgment" of the agencies); Reddell v. Cczl fo~raica

Coastal Corn ̀n (2009) 180 C~l.App.4th 95f, 96$ (deference due to Coastal

Corz~missio~i~'s interpz•etation oI' Coastal Act).) Only if "clearly erroneous or

unauthorized" do the courts '`reject the contemporaneous construction of a

statute by an administrative agency charged with its administration and

interpretation." (City ofMon~erey v. Ccz~rnshimba (2013) 215 Ca1.App.4th

1068, 1087, citations and internal quotation marks omitted.)

A central fiXnction o~I' Cali forma cities, eol~nties and special districts

is the consideration of projects to improve public infrastructure—from

water, sever Ind other utility projects, tc~ transportation, recreation aac~

vaz•ious other projects. Por cities and counties, this core function also

includes the consideration of private developmf;nt projects, incl~.idixlg new

housing required to su~~por•t the State's growing population lad meet

housing development foals established by regional and state agencies.

Cities, counties and special disCricts G~ndett~ke extensive efforts to comply

with their obligations under CEQA, incl~.~ding to consider• the potentially

signi[icant ezaviz•onm~ntal effects oPthe projects and to adopt feasible

mitigation rn.~asur~s. Califox'nia cities, counties and special districts depend

upon: Cl~.e expertise of myt•iad resource Gigencies, including Respondent, to

provide comments and mitigation measures re~arciing the laws and

regulations they are chaz•ged with administering and interpreting.

Water supply and gt►ality projects h~~ve traditionally been among tk~e

most izi~portant public projects cons~idereci by California cities, counties and

special dis~triets. Given tl~e clrrrerit, hisCoric dx•o~ight as will as the state

ele~tora.te's adoption. of ~Propositio~ 1 in Novemb~,r 2014 (which authorizes

~~. ~12 billion in gen~;ral obligation bonds ioi• water• sLipPlY projects, among

othez• tk~in~s), public agencies' consid~z~atiorl ofwater-related puk~lic:

_~_
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projects is of Lrt~nost public irraportance. Similarly, the consideration of

private proj~ct:s and potential impacts to vva,t~r supply, water quality, and

water Mora azld fauna is of tremendous importance to California cil:ies and

counties.

In this context, Respondent is broadly charged under the fish and

Gagne Code and CI QA with. identifying nneast~res that mitigate significant

et~viro~imental effects and prevent "takes." (See, e.g., Fish & G Code

§ 1802;4 (~EQA Guidelines § 1~097(~;5 Pub. ResoLirces Code § 21081.6;

see also CEQA Guidelines § 15096(~;).~) 'I'h~.rs, contrary to the case at bar

wheee Ft~spondent actually certi~fi~d the C,1~1Z, in many instances CZesp~ndent

will act as a trustee agency under CEQA with responsibility for cotntnents

and ~~~itigation measures on projects in which ciCies, counties and special

districts will he the lead agency anct adoptJcertify CEQA documents.

Accordingly, a ruling in this action that narrowly circumscribes

Respondent's authority regarding mitigation measures and "take"

determinations would have broad ramifications rcglyding Respontl~nt's

authority with respect to projects cinder consideration by cities, counties

and special districts that concern Respondent's role as a trustee. Amici's

`} Dish and Game Code section 1802 provides: "The depaz•tment has
juz•isd~ction aver the conservation, protection, and management of fish,
wildlife, i~~tive plants, and habitat ~~ecessary ~tor biologically susi:ain~ble

pop~.ilations oI~ those species. The department, as trustee for fish and
wildlife resources, sha11 consult with lead and responsible agencies ~~nd
shall provide, as ~vail~ble, the ~•ec~~iisite l~iologi~al expertise to review and
comment upon environmental documents and impacts arising frox~ project
ac~Givities, as those terms are ~,~sed in [CI QA]."

5 Crltidelnc;s section 1 S09'7(f~ go~~erns tl~e submission by trustee
agexicies (sLic(~i as Respondent) o~C mitigation ~neas~ires to lead agazacics.

~' Puglia Resources Cody section 210$1.6(x)(1) governs ~kie aclopCion
by lead agencies of mitigation plans proposed by trustee agencies.

7 Guideli~les section 15096(8) oblig~ltcs responsible agencies Co
adopt (-~;<tsible: mitigation mc~sures.

_~_
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members will be i(1-served iCRespondez~t loses its well-deserved discretion

to evaluate potentially significant environmental ef[ects and to identify

moasures ~to mitigate signi~I~ican~t impacts on and avoid "takes" of fsh and

wildlife.

Moreover, Respondent reasonably exercised its discretion.

Subsegl~ent to defining "take" and adopting tl~~ fully protected species laws,

the I_,egisl~ture adopxec( CES~1. In section 2061 of the fish &Game Code,

adopted in 1984, the Legislature cletined "`conserve,' ̀ conserving,' and

`conse;rvation"' as including "live trapping, and transplantltion," among

other "methods and proeedtrres" that proCect species. In section 2061, the

C,egislaturc a(sa provided that conservation methods and procedures, "in the

extraordinary case where population pressures within a given ecosyster~i

cannot be otherwise relieved, may include regulated taking."~ Thus, the

Legislature described live trapping, transplantation and other conservation

methods and prc~cedt~res as distinct from a "taking" (rather than as

subsumed within the meaning of a "taking").

Of course, the Legislature is deemed to have been aware o('the

8 Section 2061 0:[~ the Fish &Game Code provides

~~COI1St~CVC',," ~~COl1SC:I'V121~~'~ c'lI1C~ ~~GOI15~1'V~tt.lOtl" (T1~111 t0

use, and the use of, all methods end procedures which

are necessary to bring az~y endangered species or

threat~;xied species to the poi~lt at which the n~e~isures

provided pursuant to this chapter are na longer
necessary. These n~~ti~osis and procedures include,

b~.it ax•e not li~Yiited to, all activities lssociatecl with
scienti~Eic resources management, such ~s res~areh,
census, law enforcement, habitat acquisition,
~•estoratiorl ~«d ~naiiiten~tnce, propagation, live
trapping, ~nc~ t~a~asplanta~io~►, and, ire the
extY•ac~rdinary case where populaCion pressures within a
given ecosysteii~ cannot be otherwise relieved, may
include r~gul~ted ta9cixag. [.Emphasis add~d.~
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existing de~i~inition of "take" when i~~ adopCed section 2061, defining

"conserv~tioi~." (See Ho~wic{i v. Super°ior~ Court (1999) 21 C~1.4th 272,

283 (legislators, whether they are legislative bodies or the voters, are

deemed ~war~ of existing law).) flppiicltion o~Pother well-known canons

of statutory constrLtetion—such ~s ascribing a practical, com~mor~ sense

understa~id~ing to the sut~j~ct terms, giving significance to each word, and

harmonizing t11e words within section 2061 as well as with the statutory

de~"inition of "take" and tihe fully ~rc~tected species laws—leads to the

reasonable conclusion that the subject conservation ~~Zeasures do not

constitute a t~~lce. (See ~Dyna-Med, .Inc. v. Fair Employment cznd Hvusin~

Cnn2misszon (1987) 43 Cal.3d 1379, 1386-87.)`~ Given that the courts defer

to the reasonable i~zter~~retations of administrative agencies charged with

implementing statutes, this Court should thus de~Per to Respondent's

reasonable ii~teipretation.

To rule otherwise would not only uncler~~line Respondent's

interpretive authority, it would have dramatic and problematic implications

for future projects, public atld private, that Arnici may unde;rtllce. Whether

" As summarized in Dyna-Med, Inc. v. Fczz~ Errcploy~nent and

Dousing Cornrr~cission (1987) 43 Cal.3d 1379, 1386-87:

[!~~ court must l001< First to ttx~ words of the statute

Chernselves, giving to the language its usual, ordinary

import and according significaxlce, if possible, to every

woad, phrase and sentence in put•suance ofi'the

legislative purpose. A construction malting soiree

words surplusage is to be avoided. Thy words of the

statute must ~be construed iz~i coate~t, keeping in mind

the sCatutar~y pin-~ose, and statutes or statutory sections

rel~li;ing to the sat~ae subject must be harmonized, bo~tl~

internally end with each other•, to the extent possible.

[Citations. J Where t~nce~~taizity exists considet~ation

should be given to the consequences ~ha~ will flow

~Pxom a partic~,iL~~r int~rpret~t~ion, [Cit~:tions.~

_~_
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an .~mici .s member was considering a private project (such as a "greeniicid,"

as is ~t issue l~iere) or ~ public project (such as a water supply or

coiaservation project or a traf~o-relieving/greenhouse gas-reducing public

transit project), if ~ :fully protected species were enco~i~7tered, Respondent

and the lead agency would be hamstrung with respect to proposing and

adopting ~ppz•opriate coi~serv~tion n~easuzes. They could not utilize

measures such as trapping and transplantation that avoid fakes to a fully

protected species. Inste~cl, worthy projects would unnecessarily be

abandoned, or redesigned or "mitigated" at untold expense, even though

eFI'ectiv~ (end cost-effective) conservation meastixres would have avoided

harm to the species. This would be a particularly troubling result with

respect to in~porla~nt ptYblic projects. The public would either lose the

benefits of such public projects (e.g., a water supply or mass transit project

that required measures to conserve a firlly protected species) or they would

pay Lulnecessary stems for redesign or mitigation that provided no actual

benefit Lo hilly pz•otec~ted species.

accordingly, ~ln~ici urge this Court to defer to Respondent's

discc•etion reasonably to interpret and apply CESA and the fully protected

species laws.

I~> T~~is Co«~•t SlgoiXld ~~otd St~adf'ast to the RequireAmea~t that

Parties Exhaust Adr~ainAstrative ~.en~edAes By ~2ais►ng them
Co~zcerns to Public Agency ~ecisioYi Makers ~u~•ir~g the
Avai~abl~ Pubtgc Pr~a~ess

1< 'The ~xkaaus4:~on ~oct~~zae Regda~res 1'~rties ~c~ Pursue ail
Available A,dm~~Y~~~~a~atiive I2.en~edies acid to ~~ise Each
Iss~~e k3efo~e i►iitiating Litigation

This Court has long recognized the critical imporCance and

j~irisdicti~>nal nat:u~~~ of the exhaustion of ~idmi~istz•ative z•eined~i~s cloctrit~~

and its ~1•eclusion of:' tizigatiola with .respect to iss~~es Clue plaixlti Cf' had cleat

_~_
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px•operly presented to the administrative agency below.

More than 70 ye~t•s ago, this CourC ~;~plained that if ~L plaintiff has

riot utilized the available administrative procedures, thereby providing the

aaministi•ative agexicy an opportunity to reaGrl a 1ina1 decision on an issue in

contention, the plaintiff cannot seek judicial relieFon that issue. (flbelleira

v. District Cozc~~t ofAppeal (1941) 17 Cal.2d 280, 293,)io

~[~hc exhaustion doctrine advances dual purposes: (1) administY•~tive

autoi~ozny (courts should noC i~nCerfer~ wi~Ch a~;er~cy determinations until the

agency his reached a ~in11 decision), end (2) judicial e:f~eiency

(ove~•workeci courts should not intervene until the administrative process is

complete, which also provides the courts with the benefits of the analysis

and decisions oCthe agency's final decision trialcers). (McAllister v. Cor.~nty

of'1lNfonte~~ey, (2007) 147 Cal.App.4th 253, 27~.) This ensures that the

agency's final decision makers are frilly apprised of cozatei~tions befoz•e

litigation is begun, which may render litigation unnecessary or, if litigation

ensures, "facilitates the development of a complete ~•ecord that draws on

~dministr~tive expertise and promotes judicial efficiency." (Evans v. City

of~San Jose (2005) 128 Ca1.App.4th 1123, 1'137, citltions and internal

quotation marks omitted.)

The courts have 1lways interpreted CCQA cases to be subject to the

exhaustion d~~ctrine; iiz 1984 the Legislature codified the doctrine in CEQA

at sectioz~l 2 X l77 ~f the Put~lic IZesotu•ces Code. (See Califor•ni~a ~ivzation

Council v. County of'~(mador (1 88) 200 Cal.App.3d 337, 340, 342

(discussing tl~ie courts' recognition of the app(icabilitiy of the doctrine in

10 "~l,his Court has recognized ~(belCeir•a 1s the "seminal Califox•txi~

case ~;stablishing the exhaustion doctrine," (Rojo v. I~ligef• (1990) 52

Cal.3d 6S, 84.) Rojo also e,x~lai~~s Hilt when air administrative remedy ~is

p~•<~vided by st~ltute, "relief must be sought :From the ~di~inistrative body

end such rem~ciy e~haust~d" before judicial relief respectiza~ thGlt remedy is

available. (Id. at 83. )

_g_
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CEQ~1, cases, iz~clucling by this Court in C'rierids of~Mainmoth v, Board of

Supervisors (1972) 8 Cal.3d 247, and the Legisla~Cure's codification of the

doctz•ine in 1984, by Stats. 1984, ch. 1514, § 14.)

Section 2l 177 of the Public Resources Code provides in perti~~e«t

part:

(a) ~n action or proceeding shall not be brc~~i~ht

pursuant to Section 21167 unless tl~e alteged grounds

foi° noncompliance with this d~iv~ision were presented to

the public agency orally or in writing by any person

[1] d~~ri~ig tl~e pYiblic comment period provided by

this division o~ [2] prior to the close o~ tlae p~ablie

hearang on the project before the issuance of the

notice of determination

M

(e) This section sloes nc~t apply to any alleged grounds

~Eor nonco~~pliance with this division for v~tzich there

vas ago public hearing or ether opportunity for

members of the public to raise t~~ose objections

oz•ally or in writing prig to the ~pp~ovnl of the

project, or iCthe public agency failed to give the

notice required by law.

~~~

[Emphasis added]

~s this Cotiirt has explained, subdivisions (~) and (e) work together

to preclude litigation if the contentions sought to b~ litigated were either ~~ot

rnade c1t;~riti~ (1) a public coi~ament period required by CEQA or (2) a pttblie

hearing or other opportu~~ity to raise those objections. (Tomlinson v,

CouYaly o~'Alarnedc~ (2012) 54 C'.al.4t11281, 29l (challenge to Cortnty's

reli~~nce on a categorical exemption was barred by challengers' failure to

raise tLiis ot~jection px•ior to the close o~E a. public he;~ring before the Board oaf

supervisors on the mater).)

20 ~l ntic~i (J~x~ge ttAi~ C;€~~►~~ tc~ ~B°~servc t~~e i[2~gt~ir•eiYi~~a~ tl~~~
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Parties Raise their Objections to the Age~~cy's 1+'final

Decision Makers D~ii•~ng the Available Public Process

Amicr League, CSAC and SCAG eii~pliasize the continued

inlport~nce o~f the latter issue identiFed in To~nlcnson, issue no. 2. Whereas

Respondent's approval of the Final L:IR did ~~ot take price ~t a public

meting, cities, counties and special districts regularly make C~Q~

decisions after plrblic hearings o~• at public mestings where inter~s~ed

persons may rise their eonceras, including tl~roagh invocation of an

acl~ninistrative ~•emedy.

A brief review of several icey CLQ~1. cases involving cries and

counties deanonstrates the courts' consistent application of~ the exhaustion

doctrine under such circumstances.

First, it is well established that, ii' an agency's regulations authorize

az~ administrative appeal to the agency's final decision makers, litigation of

the claiz~ is barred ila challenger does not utilize that procedure. For

example, in Sea &~ Sage Audubon ~S'oczety, Inc. v. Plcznraifag Commisszon,

cliallez~gers to a project appeared at a City Council to assert ~ha~t the

Planninn Commission's certification of an EIR was erroneo~is. The

certification of the I?II2 was ors the City Council's consent calendar for

approval. But the challengers lead z~ot .filed an administrative appeal t~ the

City Council. Thus, even though they 11ad appeared before the City

Council and raised their concerns, the challengers had uol ~xhausteci their

aclil~it~istr~itive remedies by util~iring the available proc~;dures. (Sea &Sage

~luclubon Society, Inc. v. Planning Commission (1983) 34 Cal.3c1412, 417-

20; accord Pcrr•k' Area Neighbors v. T~~~vn ~f~Fai~fax (19~~} 29 Cal.n.pp.4t1~

1442, 14~~~, 1447, 1450 (even though pl~intif~'s o~Posed d~ve;lopxxienC

~~r~.~ject be~rore"['own Council, the CBQla, cl~itns wez•e barrad because they

clid not formally appeal Plar-~ning Cointnission ~~p~z-oval).)

Second, ev~z~ if~ 1 challen~e;r p~xrs~ied ~z1 ~vai(abl~ aclmir~istz•~tive
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ap~~eat (oz~ air appeal was riot authorized os• required), if the precise iss~ic

was got raised to the agency's Dina] decision m~lcers during the

administrative ~~~•ocess, the challezlger is precluded :from litigating the clail~~.

I~ or example, in Tcchoe Vista Concerfzed Citizens v. County of Placer, the

challe~~ge~~s had filed an administrative appeal of the Planning

Commission's approval of ~t use permit. But they did not assert in the

administrative appeal that an ~?IR was required. Thos, even though they

hid invoiced the available procedures, they failed to exhaust administrative

remedies by izlforining tl~e Board of Supervisors of their specific contention.

(Tahoe Vzstcz Cofacer~necl Citizens v. County of Places (2000) 81

Cal,l~pp.4th 577, 588-89.)

Other cases are in acco~•d. I~~ Cztizens for Responszble Equitable

Envi~onme~tczl Development v. Crty of Sczn Diego, the challengers alleged

that ~n ~ddendtim to an EIR violated CEQA by failing to adequately

acld~•ess water supply issues. But the plaintiff had not raised "the exlct

issue" it sought to litigate prior to thy; closure of the noticed public l~elrir~g

before the City Council. [nstead, the plaintifFhad only asserted that the city

hid improperly approved a water supply assessmenC without public review.

Tl1e plaiz~tiCF hart th~~s nit exhausted administrative remedies. (Citizens for

Responsible Equitable Environn2ental Developmend v. City of Satz Diego

(2011) 19G CaL.App.~th S 1. S, 521, _528; accord North Coast RiveNs Allzance

v. Merin Mc~nicipc~l Wcate~ District Board of~Di~ecto~s (2013) 216

CalA~~p.4th 614, 621, 631-32 (issue regarding whether siting a watEr tank

in a specific location vas cot~sis~tent with the County cif Marin's

Countywide Ilan had not s~aeci~ically been raised to the Water District's

Bo~z•c~ o1'Directors beFore it acted, Collowir~g public hearings; exhlustion

doctrine thus bat-reci claim); compare Mani B~~otheys Real Estate GNoup v.

City ofZ,os Angeles (2007) 1 S3 Cal,A~p.4Ch X1385, 1393-96 (t~~e ~~lai~~tiff's

s~.~Cficicntly r~iscd the "cx~at issues" sc~u~;ht to he litigated prioz• to action by

m ~~
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the City Council at a pub_(ic nleetinb, inclltdin~, for example, through by

correspondence complaining about increased shadows caused by higher

bttilc~ings).)

Accordingly, whatever decision the Court snakes in the current

proceeding, it should not cast doubt on the continli~d applicability of the

exhaustion doctz•irle to situations in which the challengers had an

opportuniCy to raise tkieir conc~.rcls ~to the age~acy's final decision makers

during a public comment period or at public hearing or other public forum.

This will erlsiire that Che exhaustion doctrine contin~~es ~to preserve judicial

resources and provides administrative agetzcies and the courts with

complete administraCive records ~~nd tl~ze bez~~Cits ~i~d analysis of the

agencies' final decision tnalcers.

C. '~'t~e ~G~ob~l War~~ug Solutions Act and CEQA Aff'orcl Agencaes

Discreti~~~ ~o I~eterm~ne How to Meet Greenhouse Gas

Redx~ctio►~ Goads to Evaluate Potent~all~ Signa~~a~~t Irrapacts

1. 'Tl~e Global W~.ri~aing Solutions Act aa~c~ the California Air

~2esources Board's Scoping ~'laa Estab~isl~ 'Targets for

Rec~~acimg Greex►hodase uses, but they Do I~Tot Mandate
Local A~eXflc~es to '~'alke Pa~-ticrYlar Land Use Actions

The G1ob~l1 Wax•ming Solutions Act of 2006 (Health & Sa[. Code

§ 38500 et se~1., the "Global Warming ~1et" or "~B 32") sets fc~rlh the State

Legislature's plan For addressing climate charge. The legislation directed

trze California Air R~soruces Board ("CAR~3") (~) to "determine what the

statewide greenhouse gas emissions level. was in 1990" and (b) to adopt "a

statewide green~~~ouse gas emissions limit that is equivalent to that level, to

be achiev~cl by 2020." (~-Iea(th & Saf. Code § 38550.) 7'he Global

W~~rmir~g Act fLrrther ~nand~tes that CAR(:3 adopt "~ scoping flan ... For

achievi~ig the tl~~ximun~i technologically feasible End cosC-eCCective

r~d~~ction in greenhouse gas emissions ~fror~l sources or categories of

3 ~.
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sources of groenhouse gases ley 2020 ...." (.EIe~lltlx & Saf. Code ~ 38.561(x).)

In December 2007, CARB determined that the 1990 emissions level,

a7~d thus tl~e 2020 limit, was 427 million znetz-ic tons of greenhouse gases.

(Association of'Irritated' Residents v. Cc~lzfor~nia Air° Resou~~ces Bd. (2012)

206 Ca1.App.~th 1487, 14)0 fn. 2; see also Scoping Plan, p. 5 

[http;//www.arb,ca.gov/cc/scopin~plan/document/adopted_scopiz~g_ plan.pdf,

accessed November 15, 2014].)
11

In December 2008, C,ARB adopted a Climate Change Scoping Plan

("Scoping Plan"), which proposed a comprehensive set o~F measures to

facilitate the reduction of greenhouse gas eanissions, by 2020, to the 1990

level oI' X27 million metric tons aE greenhouse gases. (~(ssociation of

Ir~ztated Residents, ZQ6 Cal.App.4th at 1490, 149G-97; see also S(ip.

Opinion, pp. 93-94.) CARLi estimated that without imp(em~nt~t~ion of tl~e

Scoping Plan—the "business-as-usual" scenario—tlle ernissic~ns level is

2020 would be 596 million metric tons oCgreenhousc gases. (Association

of.Irritated Reszdents, 206 Cal.App.4th at 1496-97; see also Scopirlg P~ai~,

~7p. 12, 20, 2 t.) CAE calculated the delta between (1) greenhouse gas

emissions projected in 2020 under the "business-as-usual" scenaz•io, and

(2) greenhouse gas emissions that will be achieved if the Scoping Plan

measures are implemented by 2020, (Association ofl~ritcated Resicl~~lts,

206 Cal.App.4th at L496-97.) CARE projected that under abusiness-as-

usual scenario the eTnissions level in 2024 would b~ S96 inillioz~ metric tons

of gz~ecnhouse gas emissions, but that with itnplementa.tion of the Scoping

Plan Me~lsures, the emissions would be 422 rr~illion metric tozis (which is

b~Low the 427 million metric tons level o~ 1990}, ~i reduc~lion oC 174 million

nleti•ic tons. (flssociatzon of~lr~ritczted Resi~ev~ts~, 206 Cal.A~p.4th at 1496-

~ ~ Crt~eenhouse gases ~.~re measured a~1d descri~becl as million metric

tons o['c~rbon dioxide ec~t~ivalet~t, or "MMTCOzE," (Cbr.'c~.; see also

Sc~pirz~; Plan, p. S.)

w (q...
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97; see also Scoping Plan, p. 21.)

C~1Ri3 also described this reduction to 1990 levels, from the

business-as-~~sual scenario, in tez~ms o1' a percentage reduction. As

summarized in the 2008 Scoping Plan, "[r]educing greenhouse gas

emissions Co 19901ev~ls ~sieans cutting approximately 30 percent from

business-as-usual emission levels projected {or 2020, or about 1S percent

lrom today's levels." (Scoping Plan, p. ES-l; see also p. 12.)

The Scoping Plan explains that the majority of the reduction in

greenhouse gas eixlissions (146.7 ~ziillion ~z~etric tons) requires cliract

regul~ition and price controls, e.g., with respect ~o sectors of the C~li~f.'ornia

economy for which the State will impose emissions limits and wi11 establish

a cap-and-trade program. (Scoping Plan, pp. 15-16; see also Figure 3 at

p. 21.) The balance oI the reduction (27.3 i~iilliozi zi~etrictons) will be

achieved through measures imposed on uncapped segments of the

California ecor~oiny. (Scoping Plan, pp. 15-16; see also I~~ figure 3 at p. 21.)

The Scoping Plan cles~ri~es the measures to achieve this reduction

by 2020 oI' 30% from the business-as-usual projection, including adopting

cap-and-trade progz•~Ins for electrical generating and industrial facilities

(pp. 30-38), imposing Iilel e~fiiciency standards for vehicles (pp. 38-41),

maximizing ellic;iency standards for buildings and appli~zlces (pp. 41-46),

expanding tt~e use o:E' green building practices, including for both new

constx•uct on and madilying operations and renovating existing structures

(gyp. 57- S)).

The Sco~pitig Plan identifies local governments as "essential partners

ixa achievi~z~; C~liforni~'s goals to reduce greenhouse gas czr~issions."

(Scoping Plan, p. 26.) But the Scc~ping Plan does not maiadate any

partict.~lar measi.~re, E.g., with respect to lend use decisions, thlt local

~overnzz~erzts must im~~leme;nt to sup~oz°C the State's pl~~n to reduce

gx~Eenho~ase gas emissio~~s ley 30 percent fr~n~ the business-ls-usual target,

-15-
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Rather, the Scoping Plan recognizes that local governmenCs retain "prirx~ary

authority Co plan, zo~~e, app~•ove, and permit: how and where land is

developed to accommodate population growth and the changing needs of

their jurisdictions." (Scoping Pl~ln, p. 27.) In addition, the Scoping Plan

describes protocols anti processes, e,g., for tracking the greenhouse gas

emission reductio~i efforts a~~d for transportation planning, that will assist in

evalual:ing end meeting the Global War•~nin~; Ac;t goals. (Scoping Plan,

p. 27; see also p. ES-1, -2 (encouraging local governments to adopt "21st

century land use planning and developinenC practices").)12

2. CEQA Allows ~,e~d Agencies Discretion when Assessing

the Significancy of Environmental Effects Related to

Greenhouse Gas

In M1rch 2010, the California Natural Resources agency adapted

section 15604.4 of the CEQA Guidelines to address greenhouse gas

emissions. (See Citize~as for Responsible Equitable Environmental

Development v. City of Chula Vista (201 l) 197 CalApp.4th 327, 335

("CRL'ED v. City of Chula Vista ").)

CEQ~1. Guidelines section 15064.4 directs lead agencies to consider

several factors relative to ~rcenhouse gas emissions, but it does not

mandate any particular method of analysis, including with respect to the

adoptio~a of any particular threshold of significance. Section l 5064.4,

subdivision (b), provides:

1z The Scoping Plan also rec~xnmends local government reduce

gc•~erahouse gas emissions by l S percent froth 2008 levels to match the

State's rcd~.~c~ion target. (Scoping .Plan, p. ~S-5.) Sirxiil~lrly, subsequent to

the acioptio~i of the Scopiz~g Flan, SB 375 (Steinberg) became law in

:fanu~ry 2009 azad called fot• an integrated regional land use and

tr~insporta1:iot~ plEinning a~p~ro~ch do reduce greenhouse gas emissions Ei~oi~~

automobiles and light Crucl<s, pri~lci~~~lly by rec~i~cing vehicle miles traveled.

(S~e, e.g., Gc~v. Code § E5080(b)(2)•)

l6-
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(b) A lead agency sl~iould consider• the following

Iactors, lmang others, when assessing the significance

of impacts from greenhouse gas emissions on the.

f;nvironr~~~ent:

(1) ']Clae extent to which the p~°oject array izAcrease or•

reduce greenhouse gas emiss~or~s as compared to

the ex~stizag e~aviro~~n~ea~tal setting;

(2) Whether the project emissions exceed a threshold

of significance that the lead agency deter~rx►e►es
applies to the project.

(3) Tlae extent t~ which the project complies with

regulations or requareniemts ~d~~ted to ►xn~~len~ent
a sxatewide, regional, or local plan for the reduction or

mitigation ~f greenhouse gas emissions. Such

requirements must b~ adopted by the relevant public

1ge~acy thi•ot~~~h a public review process and must

reduce or mitigate Che project's incremental

contribution of greeri~~ouse gas emissions. If there is

substantial evidence that the possible effects of a

particular project are still cumulatively considerable

nc~twiChstanding compliance with the adopted

rebul~tions or requirements, an EIR must be prepared

for the proj~;ct."

In actditio~i, in subdivisio~a (a), CEf~A Gl~idelines section 1506.4

resezves loc~ll agency discretion to determine wh~thcr tc~ "[u]se a ~nvdel or

rlietllodolvgy to gt~ai~tily greezlhouse ~;as emissions resititing from a pr~jeet,

and which mode( or methodology to use," and whether to "[r~cly an a

qualitative .analysis or performance based standar~cls." (CEQ11 GtiideliYies

1506~.4(~).)

~I'hu5, silbdivisions (~Y) and (b) of'section 15064.4 t~nequivoca(ly

reserv~ to lead agencies the discretion to select a threshold of si~ni~'icance

anal to cleteralirz~: how to n~eas~ire the pot~ntial(y signi~(icant environmental

irnpac~s of greenhouse gas e~1~~ssioias related to ~ proje;ct. Tn addition,

suf~divisioti (b) o:C section l 506.4 provides that determin~i~lg whether the

t7-

Or\K i148~4~-6008-016( v4



project has a potentially sigriiricar~t ef~~ect is riot as simple as answering

whether that th~•eshold is exceeded. Rather, in addition to the threshold

eYceeda~nce analysis (per subdivision (b)(2)), tihe lead agency should

conside7• the extent to which greenhouse gas emissions increase or decrease

coixipared to Che existing setting and t~~e extent to which the project

complies with statewide, regional or local regulations ox requirements For

reducing greerihous~ gases (subdivisions (b)(1) and (b)(2).)

'f o be sure, a component of the lead agency's analysis "should

consider" the magnitude oCthe iizcrease iii greenhouse gas emissions caused

by a project "as compared to the existing environmental setting." (CF,Q~1.

Guidelines ~ 15064.4(b)(1),) This analysis typically involves the

evaluation oi'thc "baseline" eonclitions at the time the lead agency

considers the project. As explained in in the CCQA Glrid~lines:

An EIR must ixlclude a description of the physical

environmental co~iditions in the vicinity of the project,

as they exist at the time the notice of preparation is

published, or if no notice at preparation is published,

at the Circe environmental analysis is commenced,

fi•on~ both a local and regional perspective. This

environmental setting will normally constitute the

baseline physic~il conditions by which a lead agency

detex•mines whether ~n impact is signi~~cant,

(CEQA Guidelines § 1 S 125(x).)

TY~e purpose of this l~equiren~ent is to p~~avidc "the public and

decision malce;rs the most accurate picture practically passible oi' the

pr~jecC's likely iizipacts" when they c~tnpare tk~e pre- and post-project

conditions. (Neigl~bo~s foN ~SrnaNl Rail v. Exposition Metro Line Cun.~t.

AuCho~ity (2013) S7 Ca1.4t1~ 439, 449.) C)1'te~~, where environine~ntal e~~fects

are; quantiti~.bl~, tl~e ~na(ysis of enviroamen~al e~l~'Ects will involve ~~

me.asux~~~nent of tl~e bas~;linc conditions to the pr•oj~ct conditions, witih a

aumet~icat tl~ireslaolcl. (See, e.~;., Corn~rtctniCies,/`br• cr Betler.Envir~o~~~raent v.

~~_
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South Coast Air° Qa,~c~lity Mcznczg~ernent Dist. (2010) 48 Cal.4~lh 310, 317 fn. 2

(numerical threshold oCsigni~Iicance fog• ni~•ogen oxides).)

But CEQA does not c►~eate a hard aiad fast rule. 1lgencies have

discretion regarding the adoption of thresholds of significance. (See ibid.,

discussing CEQA Guidelines § 15064.7(x); Ocaklanc~.Her•itage Alliance v.

City of Oalilancl (2011) 195 Cal.~pp.4th 88~, 896 (section 15064.7 "does

not rec~ui~e a pt►blic agency to adopt such significance thresholds, ... and it

does not forbid an agency to rely ozi standards developed for a particular

project"; italics in original).) In addition, as explained by the Supreme

Co~.irt, a lead agency may even consider an anticipated, future sating as the

baseline conditions if e~mparing the .impacts of~ tl~e project, when it goes on

line, to such future baselizle setting will give the public and decision makers

a better pict~ire of the ir~ipacts of the pk•oject. (Neighbors for Smcz~t Razl, 57

Cal.4th at 452.}

Turzting back to sectior~i 15064.4, it provides that lead agencies

"should" compare the level of greenhouse gas emissions under the "existing

cnvironzr~etztal setting" and undez• the project conditions. (Guidelines

§ 150f4.4(b)(1).) B~~t it does not provide that this analysis should be the

basis Ior a threshold of significance analysis. l:ncteed, the section reserves

lead agency discretion to establish an applicable threshold oi'sigziificance.

(Guidelines § 15064.4(b)(2).) In any event, ll~~pellants' claim is aot that

Respondent :failed to consider the existing conditions (i.e., baseline} and the

project coc~ditions. Rather°, Appellants claim that with ~•espect to the

"business-as-usual" analysis, Respondent r~~as o~blig~ted to utilize the

c;xisCing conditions for purposes o~f determining whether the project was

cons~steat with tl~e goals of the Global Warming Act, as discrissed nexC.

~ c~ _
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30 The Coia~-t Should Affirm that Agezicies Approving Land

Use Projects ~~ave Discretio~A with Respect to Greenlao~ise

Gas Ana~ysys

~-Iere, Respondent adopted the following threshold of significance:

"`Will the proposed [project's] (graenl~ouse gas] emissions impede

compliance with tl~e [greenhouse gas] emission reductions mandated in [tha

global warming act]?"' (Slip Opinion, p. 105.)13

Tile parties dispute whether Respondent properly utilized 1

"business-as-usual" appro~.ch to this analysis. Under Respondent's

n~eChoclology, Respondent considered t:he "business-~s-usual" scenario

assuming an approval that did not include environm~r~tal safeguards ~~r

measures designed to reduce greenhouse gas emissions. Undet• this

scenario, the project would generate approxim~iCely 390,046 tons of

~;reenhoi~se gases annually. But the project as approved would result in the

generation of approximately 269,000 metric Cvns oCgreerihouse gases

annually—~ti reduction of 3l%. Thus, Etcspondent concluded, the project

did not trigger Respondent's threshold of significance because it filz•tliers

and does not iznped~ the goals of the Global Warming 11et. (Slip Op.,

p. 102.)

Elppellants contend this meChodolagy is unlawful. rChey assez-t that

Respondent was rec{uzred to consider business as usual to be the i-ough(y

10,272 tons o~'greenhouse gas emissions generated at the site cl~rrently.

~,ppelllnts equate this approach ~to the traditional "baseline" app~•oach

utilized for compering project impacts to existing cotlditions, as discltssed

in 1Veighbo~s fog Smart Razl, Communities for c~ .Better E~avir~o~irnent and

other cases.

13 Resporld~.nt also considered the "emissions defex•ential" between

Che exisCing conditions a~~d the ~aroject conditions. (Slip. Opinion, p. 105.)

E:[owever, th~it analysis was distinct from Che threshold of si~nili~ancG

analysis.
_~~_
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However, whether Respondexit's greenhouse gas a~~~lysis coinpliecl

with CL;QA is not simply ~•esolved by application of traditional blseline

principles, as articulated in ~~•ecedents such as Neighbors fof• Smart Rail

at~d Conanaunities for a Better Environment. In those cases, this Court

analysed whether t~~e lead agency had discretion to consider expected

future conditions as the baseline environmental setting (~.g., anticipated

conditions when the subject project went on li~1e) and whether the current,

existing baseline setting; constituted actual conditions or possible conditions

(~.g., iEan oil refinery were operating at its permitted ~h~ll capacity).

~E-Iere, ley contrast, the Global Warming ~1.ct and C~RB's Scoping

Plan generally deseri~be measures to be t11~en by stlte and :local agencies

that are expected collectively to lead to a recluation of greenhouse gas

emissions Co 1990 l~;vels. The measures do not mandate that agencies reject

development projects or take other measures that would prevent new uses

and activities fi•orri generatuig gree~zhouse gasps. Rather, they anticipate

that by imposing new :regulatory and project approval z•~quirements, f<~x

example, ll~ie conditions in 2020 wi11 resertnb(e 1990, at last with respacC to

greenhouse gas emission levels. r`~ Indeed, CARB's business-as-usual

pX•ojectioz~ of 596 million metric tons by 2020 is premised on the assertion

that development would occur without the Scoping Plan measures, not t~rat

rya new clevelopinel~t would oeetYr.

If Appellants were correct that CEQA znandat~s lead agencies to

coiripa~•e the existing setting to the ~~roject conditions in order to tne~sure

global warming impacts, it could undermine the reasons and r~rtionales fir

~`~ As an analogy, consider that the Global Warming Solutions ~1ct

d<~~s xic~t r~c~uire fe~veY• aut~amob~iles or few~x driving hours. Rather, it

prescribes Ctze: cie;velo~~~rterzt of xziore feel-efYi~ e~lt v~tlicle standards, among

other rnelsures, C~~at will 1ea~l Co a reduction in gr~~nho~tse uses emitted by

au~ornobilcs.

~ ~ ~.
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adopting the measures described in the Scopizlg Plan.ls A chief objective of

the Global W~rmirlg .Act and the Scoping Ilan is to change behavior in a

manner that leads to z•educed ~reenhc~use gases. t7nder the methodology

adopted by Respondent, lead agencies a~~propriately c•etain the discretion to

adopt generally-applicable regulaCions and to impose project-specific

requirements that lead to ~ recll~ction in emissions generated by alternative

versions of a project, thereby encouraging a more environmentally sol~ad

approval.

On the other hand, Appellants' position world profoundly

disincentivize so-celled "g~reen~tield"projects fiom achieving more

environmentally sound project leatut-es because, rather than consider

alternative projects, the agency always would consider the existing

conditions and the proposed project. Where, the comparison is undeveloped

land to developed land, it would slrrely be irnpossil~le to ap~r~ve any

version ofi tl~ie ~~•ojecti th~Lt would meet Global Warming Act objectives.

Thus, agencies may be compelled to choose between rejection of the

project ~zid the approval with a statement oCoverridirig considerations,

rather than explore environmentally superior versions of the project which

would reduce the project's greenhouse gas e~~rzissions,

In short, Appellants' position requiring agencies to compare project

emissions to existing conditions iri every case would impede CEQA's (and

the Global Warming net's) goals to provide information that will assist the

pt~blie and thy, agency cleeision rr~ak~rs with respect to greenhouse gas

emissions atad whether to deny or approve a project (or an alternative), and

if'~to approve, under what conditions and with what mitigation measures.

Indeed, two courts of ~rppeal have appz•oved greenhouse gas

i' Arriici do r~~t ~ne~ln to suggest that lead ~~;encies may nc~t employ
the mcthodo(ogy proposed fey flppellants, Duly that they az•e not mandated
Co clo so.

_2~_
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ezzlissiozls analyses that are consistent with Respondent's analysis. In

CREL;I~ v. City of Chula Vista, the Fourth District. evaluated the analysis in

a MiCigated Negative Declaration Ior a replacement Target store. ri,he

Mitigated Negative Declaration described the "business-as-usual"

emissions for both the existing Target store ~th~; proposed store. Emissions

would increase if the new store were co~lstructed under a "business-as-usu1P'

scenario. "However, through the implementation oP energy saving

melsures, the operation~Yl greenhouse gas enliss~ions for the ~~roposed store"

would be reduced by 2,956 tons compared to 10,337 tons emitted by a

vcz•sion of the proposed store withotrt such measurEs. ""Phis amounts to a

29 ~~erc~nt reduction from business as usual" and thus furthered the goals oi'

Global Warming Act. (C72EF'D v. City of Chula Vi.stc~, l97 C;al.~lpp.4th at

335.)

In Nortli Coast Rivers Allia~zce, the First District considered ~l

challenge to the approval of a desalination plant. The respondent water

district adopted a threshold of sigrtl~i~c~~ice tk~at i5 cor~iparable to a basiness-

E~s-usual approach, ~o wiC: "whether Chi Project would interfere with the

Co~inty's goal of reducing GHG emissions to 15 pere~nt below the 1990

levels by 2020," (North Coast Rives Alliance, 216 Ca1.~1.pp.4th at 651.)

The FIR lnalyzed existing conditions, project conditions, end cuin~,~lative

conditions, ~~nd it explained the analytical routs to the conch~sioti Chit "the

P~•oj~ct r~vould not interfc;re v~rith achieving a 15 pet~cent reduction in

cc>u~~ztywicte GHG emissions, cornp~tred to 1990 levels, by 2020." (Icy. at

652.) The First District held thlt this good faith analysis satis~[ied CFQA.

(Ibid.) Mor~ov~r, Che Caurt noted that the adoption o~PoperaCions sysCems

(e.g., high ell~iciency p~lnips Ind advanced ~nezgy recovery systems)

sl~pportect tale goal of reducing emissions. (.Ibic~'.) `T~t~ie Court dicl riot Caul

the respozldent water district f'or not ~x~~ressly determining; wl~etl~~r the

~:~rojcct's e~riissio~is were: g;~~e~tlet~ t~~~ui tl~e existing, o~~ baseline, ertiissiotis----

~, ~ 3
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the analysis that Appellants asset is required. (See ibicl.)

Thus, file First District and Fourth Districts have deferred tt~

administrative agencies' reasoned ataalysis regarding how a project (which

includes futures designed to minimize greenhouse gas emissions) advances

the goal to reduce greenhouse gases.

Moreover, adm~inistr~tive agencies are best situated to iiiake

discretionary decisions regarding the adoption of appropriate

methodologies quid thresholds of significance. (See, e.g., National Parks

and Conservativr2 ~Iss'n v. County of'Riverside (1999) 71 Cal.11pp.4th 1341,

1353 (administrative agencies are best situated to determine "the

appropriate methodology for studying a~x impact," and the courts' review is

thus "liniitec~ to wheth~x• tihe agezicy's reasons for pt•oceeding as it chid Ire

slipportect by substantial evidence;" citations and iziternal quotation marks

omitted}; Oakland Ileyitage Allic~~ce, 195 Cal.App.4th at 896 (C~QA does

not mandate particular thresholds of significance).} As this Court has

recognized, ~he.judici~ry has "neither the resources nox the scien~tifie

expet-tise" to determine whether a public agency's or a challenger's

analyses o.r coz~tclusioi~s Ire sounder. (Laurel Heights Imp~overnent~tssn. v.

Regents of'Untve~sity ofCalzfornia (l9$8) 47 Ca1.3d 376, 393.) Rather, thc;

purpose o~f`CEQA is to "t~ c<~mpel government at all teve~(s to make

decisions wit11 environmental consequences in :mind" (ibid.), n.ot to compel

res~zlts or to "substittitie [tlie courts'] judgment fox that of'th~ people acid

their local representatives." (Citizens of~Goleta VaCley v. Board of

Super~visor•s (19~o) 52 Cal.3d 553, 564.)

~1.ccordingly, irrespective; of'whetl►er this Court finds Respondent

pz•o~~erly analyzed grcezlhouse gas emissions with ecspect to the subject

pz•oject, ~lmicr.' urge this CoL~rt to recognize that lead agencies must have

cliscrc;tion to adept and apply a~pro}~riate thresholds of significance. Eor

some; local ~ti~~ncies, that may mean the ~~ldc>ptic~n of Ghresholcls of

-2~-
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si~;ni[icance anti methodologies that ire consistent with those employed by

Respondent. For other local age~lcies, it tray ~x~~e~a the adoption oPa

tht•eshold of significance and methodology that comports with Appellants'

views. But the bottom lii~~ is that the Global Waz~ming Act ai~id CF,Q~A do

not mandate that all lead agencies adopt ~ single solution, but that Chey

instead utilize a variety of pleasures to combat global warming and retain

local discretion in assessing the environmental air equality impacts

associated ~~vith a project.

III. CONCLUSION

Amzci I,ea~;ue of California Cities, (~~a(i~ornia State Association of

Counties, the California Special Districts AssociaCion, and the Southern

California Association of Govez~nments respectfiilly request that this Court

consider their perspectives as it considers the issues presented in this case.

D~ited: December 22, 2U 14 BURKF, WILLIANIS & SORENSEN, LLP

'1 c"

ICeviz~ D. Siegel `"
Stephen Ve;lyvis
Attorneys for^ An~ici Curiae
League of California Cities, the
Califoz~nia State Association of
Counties, the California Special
Dist~•icts flssoci~tioi~, and the Sot~ithern
California Associztion of.~Governments
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CER'T'IFICATE (JF COMPLIANCE

C~►l~fox•aiia Rules of Court 8.204(c)

Pursuant to California Rules o1 Court 8.204(c), I certify that t11e

loregoing APP:L~CA'~'ZON I+'OR LEAVE '['O FILE AMICLTS CURIAL;

I3RYEF; AM~C[JS CURIAE BRIEF OF THE LEAGUE OF

CALIFORNIA CITIES, THE CALIFOR1~tIA S~'A~'E AS~OCIA7['ION

OF COUNTIlES, THE CALYFOg2NIA SPECIAL DISTRICTS

ASSOCIATION, AND THE SOUTHERN CAL,IIFORNIA

ASSOCIAT~OI`~ OF GOVERNMENTS IN SUPPOR7C OF NO PARTY

was prod~~ced o~~ a comptrter and contains 6,928 words, iticludi~lg ootino~es,

according to the word count o1'the computer program used to prepare the

Answer.

l xecuted on December 22, 2014, at Oalcl~nd, California

r.
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I, CL,LF~,STINE SEALS, declare thaC I ~m over the age of eighteen

years Ind not a party to the within-entitled action. X am a citizen oFthe

United States and am employed by Burke, Williams &Sorensen, LLP,

whose business address is 1901 Harrison Street, Suite 900, Oakland,

California 94612-3501.

Ors Dccemb~r 23, 201.4, I served the fc~re~oing document entitled:

~►.PPLICA~I'I~N~ F'OR HEAVE TO FILE ANfICZIS CUIt~AE
~iRIEF; AMICUS CURIAE B~ZIEF OF THE LEAGUE OF

CAL~~'C)I2NIA CIT~~S, THE CALIFORI'1IA STA1C~
ASSOCIA~'TON OF COtJNTI~S, TIRE CALIFORNIA
SPECIAL D~~rCRICTS ASS~CIAT~ON, AND ~'HE
SCJUT~-IE:RN CALI~+'OhZNIA A~SOC:IATI~N OF
GOVERNMENTS IN SUPPC.~C~'~' OF NO PARTY

on the parties on the ~ittached Service List.

~ T3Y MAIL (CCP § § 1013 a, et seq.)

[ am readily familiar with the firm's practice of collection and

processing correspondence Ior mailing. Under that practice it is
deposited with the I.I.S. Postal Service on the same day it is collected

with postage thereon fully prepaid in the ordinary course of business. I

am aw~~re that on tnation of the party served, service is presumed

iilv~~l d if postal cancellation date or postage meter dale is more than one

day aE'ter date of deposit for mailing in af£tdavix,

I sez•ved the above-listed document by placing a true and correct copy of same
i.n a sealed envelope for coll~etiocz and mailing with postage thereon fully
prepaid, it1 the United Stites mail ~t Oakland, California. addressed as set
i:ortll nn the attached Service List.

I dectare l.~nder penalty oFperjury under the laws of the St1te o1~

California that the ~ibove is true and cort•~ct.

F;xec~~Ced on December 23, 2014, 1t O~kl~nd, C~llifornia.
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SI?RVICI I,IS'T

Attorneys for• Plar.'rttiffs ancl.Resporaa'ents

Sean I3. I Cecht
Drank C~. Wells
Environment~ll Lew Clinic
UCLA School of Law
405 Hilg~rd ~1,venue
I_,os fingeles, CA 90095

Jan Chatter-B~~owz~.
Doug Carstens
Chatter-i3rown and Carstens
2200 Pacific Coast Hwy, Ste. 318
Hermosa Beach, CA 90254

~ttoNneys for Plaintiffs and Respondents Center fog°Biological Diversity, .Friends
o:f the Santa Clara River, Santa Clarity Org. for Planning and the Environment,
Cali~'ornia Native Plant Society, Wis~itoyo Foundation/Ventura Coasti<eeper

John Buse
edam Keats
Kevin Bundy
Arum Prabhala
Center For Biological Diversity
351 California St., Ste. 600
San Francisco, Ca 941.04

Jason Weiner
Wishtoya Fo~indation / Ventuz•a
C~astl<eep~r

3875-E1 Telegraph Rd. #423
Venturi, CA 93003

Attof~neys fvr ~I~pellant CaCifor~nia I~epczrtment of FisOz a~zc~ Game

Thomas R. Gibson ri'ina ~. "1 homas
John H. ~Vlatto;c nshley T. Crocker
California Dept. oFFish and Game nmy ~Z. Higuera
1416 9th St., ~'lr. 12 Thomas Law Group
S~eramento, CA 95814 455 Capitol Mall, Ste, X01

Sacramento, CA X5814

Attorneys for Appellant The Newhall Land crud FaNming~ Company

Marie J. Dillon
David P. lIubbard
Gatzic~ Dillon &Balance LLP
2762 Gateway R~1d
Carlsbad, C'A 920 9

Miriam ~. Voge(
Morrison & Foez•ster LLP
707 Wilshire Blvd,, Ste. 6000
I.,os Angeles, CA 90017-3 543

~1rt~iur G. Scotland
Ni~ls~n M~rksa~ner P~r~inello Gross
& L,eozii L,LP
141 S L Street, Ste. 120O
SacramenCc~, CA 95814

I'atr•ick C. Mitchel(
Mitchell Chadwick
30l Lava Ridge Court, Ste. 12Q
Roseville, CA 95661
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Clerk, CourC oCAppe11
Second Appellate .District, Divisio~~ S
300 S. Sprizig Street
2nd Floor, North Tower
I,os Angeles, Ga 90013

Clerk, Los ~An~eles Co. Superior Court
11:1 N..IIill Street
L,os Angeles, LA 90012
(Los Angeles Superior Court Case No. B 131347)

For Amicz~s C"ut~iae Szer•ra Club, National Izesat~rces Defense Councr.'C, ar~c~
Conzrnu~2iZzes for a Bette~~ Envirojamejzt:

MaCthew Vesp~
Sierra Club
8S Second St., 2nd Floor
San Francisco, CA 94105

FoN Amzcus Curiae PCaiz~zing~ and' Canse~vatzori ! eczgue:
Michel W. Stamp
Staizip / L',rickson attorneys at Law
479 Paci[ic St., Ste. One
Monterey, CA 93940

Foy Ayraicus Curzae Audubon Califo~rzza cend Envzronnzentc~l Proteetio~a
Information Center:
Thomas N. Lippe
Lew Offices of Thomas N. Lip~~e, APC
201 Mission St., 12th Floor
Scln E~rancisco, Cpl 94105

For Amicus (~ttir^zae PaCa Band of Misszon I~~icrns:
Waltez• R.usinek
Procc>pio, Cony, I-Iargi•eaves and Savitch. LI,P
525 I3 St., Ste 2200
San Diego, CA 92101

F'o~ ~lnaieus~ Cur•zcre ICa~~•2rle Trihe., CCzfa~~~fn~r,~/i c~ Yowlu~r~rze Iejo~r Inc~zans,
Pczla Band of'NCzs~s~io~z Indr.'cLns, and Santa Ynez /3ar~~' of Chr~mcrs{z In~iay~s:
Co~.i~~•tney Ann Coyle
held-I'~~Ilnei• House
1.609 Soledld Ave.
La ,I~c~lla, C~ 9~?037
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Foy Ar~azcus C~'i~~z~ae TriCourzly Wcztcladogs:
I3abalc NaEicy
Law Offices of.'Babal< Naficy
1504 Marsh St.
San Luis Obispo, CA 93401

For A~icus C2~riae Torres 1l~Iartir~ez Deset~Z Cahzailla Indians:
.Mary "Maxine" Kesvaloso
The Torres Martinez Desert Cahulla Indians
P.O. Box 1160
"I'herm~l, C'A 92274

For ~lmicus Cu~rcze Save ~pe~ Space Santa Monica Moccntczins:
F~•ank Angel
Angel Lativ
2601 Ocean Park Blvd., Ste. 205
Sang Moziica, CA 90404-5269

F'ot~ Publicatzon/Depublrcation Regzcestor California BuiCding I~dust~y
Assoczc~~ion:
Christo~~her W. Garrett
Latham &Watkins
12670 High B1ufPDrive
San Diego, 0192130

For Publication/Depiablication Requestor CaCifo~nia Chamber• of
Cvmn2et~ce;
I{cat:her L. Wallace
California Ch~timber of Com►nerce
1215 K St., Ste. 1 00
Sa.ct•ai~nento, CA J5814
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