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THE COURT’S REASONS TO 
OVERTURN THE STARE DECISIS IN 
WILLIAMSON COUNTY:

• “Unworkable in practice”
• “exceptionally ill founded”
• “repeated criticism”
• “no reliance interests”





IMPLICATIONS OF THE 
KNICK DECISION:

1. Will there be more 
takings claims in federal 
court?





• “one can expect a steady stream of new 
takings claims against state and local 
actions” 

• “we expect to see an increase in federal 
takings claims brought in federal courts 
across the country”  

Paul Beard, II, “‘High Court’s Knick Ruling Is a Big Win for Property Rights,’ Law260, June 
28, 2019, found at https://www.alston.com/en/insights/publications/2019/06/high-
courts-knick-ruling-is-a-big-win (last accessed August 8, 2019)

https://www.alston.com/en/insights/publications/2019/06/high-courts-knick-ruling-is-a-big-win


“Critics of Knick argue that it could generate a 
flood of new federal court litigation.  It is by no 
means clear that this will happen.”

Ilya Somin, “Knick v. Township of Scott: Ending A Catch-22 The Barred Takings Cases From Federal Court, George 
Mason University Legal Studies, Research Paper Series, LS 19-16 (Sept. 9, 2019), found at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3450572&dgcid=ejournal_htmlemail_u.s.: 
constitutional:law:rights:liberties:ejournal_abstractlink (last accessed September 25, 2019) 



IMPLICATIONS OF THE 
KNICK DECISION:

2. How will the federal 
courts address state 
property law issues?



QUESTIONS OF STATE LAW 



QUESTIONS OF STATE LAW 



QUESTIONS OF STATE LAW 



Lucas v. S.C. Coastal Council
505 U.S. 1003 (1992)                                   

Murr v. Wisconsin
137 S.Ct. 1933 (2017)

QUESTIONS OF STATE LAW 



QUESTIONS OF    
STATE LAW 



HOW WILL FEDERAL COURTS 
ADDRESS THE STATE LAW ISSUES?

A. Certification

- reserved for state law questions that present 
significant issues, including those with important 
public policy ramifications, and that have not yet 
been resolved by the state courts.

- deference to the state court on significant 
state law matters
(Kremen v. Cohen, 325 F.3d 1035 (9th Cir. 2003)) 



HOW WILL FEDERAL COURTS 
ADDRESS THE STATE LAW ISSUES?

B. Pullman Abstention Doctrine

When “a federal constitutional issue … might be 
mooted or presented in a different posture by a state 
court determination of pertinent state law”

- touches a sensitive area of social policy
- constitutional adjudication can be avoided
- issue of state law is doubtful.
(Sinclair Oil Corp. v. County of Santa Barbara,
96 F.3d 401, 409 (9th Cir. 1996)



PULLMAN EXTENSION DOCTRINE

EHOF Lakeside II, LLC v. 
Riverside County Transportation Commission

(Central District of California, Eastern Division – Riverside, case no. 5:19-cv-01693)



PULLMAN EXTENSION DOCTRINE
EHOF Lakeside II, LLC v. 

Riverside County Transportation Commission

U.S. District Judge Jesus G. Bernal:

1.  Compliance with a land use plan touches 
a sensitive, area of social policy.

2.  If California state court agrees with Plaintiff’s interpretation 
Plan, there may not be a federal takings claim. 

3.  Uncertain what rights and obligations a California court 
would determine the Plan confers.



REACTION TO JUDGE BERNAL’S RULING
EHOF Lakeside II, LLC v. 

Riverside County Transportation Commission

Attorney Michael M. Berger:

“[I]t is outrageous that this district judge decided 
he could undo” all of that which the U.S. 
Supreme Court did in Knick “by the simple 
expedient of abstaining.”  



ON APPEAL TO THE NINTH CIRCUIT
EHOF Lakeside II, LLC v. County of Riverside, et al., 

Ninth Circuit Court of Appeals case no. 19-56451

Plaintiff/Appellant (Property Owner):

• “[T]he district court's interpretation of Pullman abstention has 
the effect of nullifying Knick.”

• Under the district court’s reading, “Pullman will ensure that 
virtually any takings plaintiff who accepts Knick's invitation 
and enters the federal court will be promptly tossed back out.”



ON APPEAL TO THE NINTH CIRCUIT
EHOF Lakeside II, LLC v. County of Riverside, et al., 

Ninth Circuit Court of Appeals case no. 19-56451

Defendants/Respondents (Local Agencies):

• Implementation of the Plan involves an interpretation of the 
Plan. That implicates Pullman.

• Pullman abstention does not require that a ruling on the state 
issue by a state court could moot the federal constitutional 
issue.  



ON APPEAL TO THE NINTH CIRCUIT
EHOF Lakeside II, LLC v. County of Riverside, et al., 

Ninth Circuit Court of Appeals case no. 19-56451

Plaintiff/Appellant (Property Owner):

• “[T]he Supreme Court would not have bothered removing the 
Williamson County/San Remo trap if the Court anticipated that 
takings plaintiffs would then immediately be ensnared in a 
Pullman trap.” 



SEVERAL KEY FACTORS ON APPEAL
EHOF Lakeside II, LLC v. County of Riverside, et al., 

Ninth Circuit Court of Appeals case no. 19-56451

• Does the local rule/regulation require an 
interpretation (i.e., an interpretation of state law)?

• How much uncertainty must there be in the state 
law issues in order for Pullman Abstention to apply 
in in land use cases?

• Does the existence of a parallel state court 
proceeding change matter?

• Is it “obvious” that state courts are not neutral on 
takings claims against local agencies?



IMPLICATIONS OF THE 
KNICK DECISION:

3. Will federal courts enjoin 
local land use regulations?



• Agencies “need not fear that our 
holding will lead federal courts to 
invalidate their regulations as 
unconstitutional” 

INJUNCTIVE RELIEF IN A 
FEDERAL TAKINGS CLAIM?

• “As long as just compensation remedies 
are available … injunctive relief will be 
foreclosed.”

• “Injunctive relief is not available when 
an adequate remedy exists at law.”



“One sensible route for a project 
proponent wanting to, say, challenge 
a law imposing such unconstitutional 

takings in the permit process is to 
sue for that law’s invalidation in 

federal court.”

Paul Beard, II, “‘High Court’s Knick Ruling Is a Big Win for 
Property Rights,’ Law260, June 28, 2019, found 

at https://www.alston.com/en/insights/publications/201
9/06/high-courts-knick-ruling-is-a-big-win (last accessed 

August 8, 2019)

https://www.alston.com/en/insights/publications/2019/06/high-courts-knick-ruling-is-a-big-win


“… just compensation 
remedies are available …”

• What is a sufficient …

- “post-taking compensation” 

- “some way to obtain 
compensation after the fact” 

- “adequate remedy at law” ?



IMPLICATIONS OF THE 
KNICK DECISION:

4. Are there substantive 
differences in takings claims 
between state courts and 
federal courts?



SUBSTANTIVE DIFFERENCES?

• Will the “normal” regulatory delays defense 
be valid in federal court, as it has been in 
California under Landgate v. California 
Coastal Commission?



SUBSTANTIVE DIFFERENCES?

• Will the Penn Central factors test be applied 
differently?



Factored analysis in 
Penn Central Transportation Co. v. 
New York City, 438 U.S. 104 (1978)

o The economic impact of the 
regulation on the claimant.

o The extent to which the 
regulation has interfered with 
distinct investment-backed 
expectations. 

o The character of the 
governmental action.



Additional Penn Central Factors (California Courts):
- Whether the regulation interferes with interests that are sufficiently bound up with the 

reasonable expectations of the claimant to constitute “property” for Fifth Amendment 
purposes;

- Whether the regulation affects the existing or traditional use of the property and thus 
interferes with the property owner's primary expectation;

- The nature of the State's interest in the regulation and whether the regulation is reasonably 
necessary to the effectuation of a substantial public purpose;

- Whether the property owner's holding is limited to the specific interest the regulation 
abrogates or is broader;

- Whether the government is acquiring resources to permit or facilitate uniquely public 
functions, such as government's entrepreneurial operations;

- Whether the regulation permits the property owner to profit and to obtain a reasonable 
return on investment;

- Whether the regulation provides the property owner benefits or rights that mitigate whatever 
financial burdens the law has imposed;

- Whether the regulation prevents the best use of the land;
- Whether the regulation extinguishes a fundamental attribute of ownership; and
- Whether the government is demanding the property as a condition for 

the granting of a permit.



IMPLICATIONS OF THE 
KNICK DECISION:

5. Is there a difference between 
legislative exactions and 
adjudicatory exactions?  Why does 
that matter?



HEIGHTENED STANDARD OF REVIEW
FOR REGULATORY TAKINGS

Nollan v. California Coastal Commission,         
483 U.S. 825 (1987); and 

Dolan v. City of Tigard, 512 U.S. 374 (1994).

Essential Nexus

Rough Proportionality 
“individualized determination”



THE TWO-PART NOLLAN/DOLAN TEST

“…[In Nollan and Dolan] we held that a unit of 
government may not condition the approval of a 
land-use permit on the owner’s relinquishment of 
a portion of  his property unless there is a ‘nexus’ 
and ‘rough proportionality’ between the 
government’s demand and the effects of the 
proposed land use.” 

Koontz v. St. Johns River Water Management District, 570 
U.S. 595, 599 (2013).



IN CALIFORNIA…

Before Koontz: 

• Nollan/Dolan governs 
adjudicative (ad hoc) fees.                                                              
(Ehrlich v. City of Culver City                          
(1996) 12 Cal.4th 854.)

• Legislatively prescribed and 
generally applied fees are not
governed by Nollan/Dolan.
(San Remo Hotel v. City and County of 
San Francisco (2002) 27 Cal.4th 643.)



IN CALIFORNIA:

After Koontz: 
Repeated that adjudicative 
fees are governed by the 
Nollan/Dolan test, but 
legislative fees are not.                                    

(California Building Industry Assn. v. 
City of San Jose

(2015) 61 Cal.4th 435)



IN FEDERAL COURTS…

Before and after Koontz, Ninth Circuit 
cases have followed California’s 
approach.

See Building Industry Association -
Bay Area v. City of Oakland, 
775 Fed.Appx.348, 9th Cir. 2019, 
affirming Bldg. Indus. Assn. - Bay 
Area v. City of Oakland, 
289 F.Supp.3d 1056 (2018).



IN FEDERAL COURTS…

Supreme Court Has Not Addressed The Issue:

“… property owners and local governments 
are left uncertain about what legal standard 
governs legislative ordinances and whether 
cities can legislatively impose exactions that 
would not pass muster if done 
administratively.” 
California Building Industry Assn. v. City of San Jose, 
136 S.Ct. 928 (2016) (J.Thomas, concur. in den. cert.) 



So after Knick,
Local agencies should try to 
shift their exactions more to 
legislative exactions with 
fixed criteria and no 
administrative discretion, 
rather than adjudicatory 
(ad hoc) exactions.



KNICK v. TOWNSHIP OF SCOTT:
SUBSTANTIAL CHANGES COMING IN 

MUNICIPAL TAKINGS LITIGATION

League of California Cities
City Attorneys’ Department Webinar

Q & A,
DISCUSSION



THANK YOU

Glen Hansen
Abbott & Kindermann, Inc.

blog.aklandlaw.com

http://blog.aklandlaw.com/

	KNICK v. TOWNSHIP OF SCOTT:�SUBSTANTIAL CHANGES COMING IN �MUNICIPAL TAKINGS LITIGATION��League of California Cities�City Attorneys’ Department Webinar��August 27, 2020�2:00 – 3:30 p.m.��Presented by �GLEN HANSEN�
	Slide Number 2
	��
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	����
	�
	Slide Number 10
	THE COURT’S REASONS TO OVERTURN THE STARE DECISIS IN WILLIAMSON COUNTY:
	Slide Number 12
	IMPLICATIONS OF THE �KNICK DECISION:
	Slide Number 14
	���
	���
	IMPLICATIONS OF THE �KNICK DECISION:
	QUESTIONS OF STATE LAW 
	Slide Number 19
	Slide Number 20
	Slide Number 21
	Slide Number 22
	�HOW WILL FEDERAL COURTS ADDRESS THE STATE LAW ISSUES?��A.	Certification��- reserved for state law questions that present significant issues, including those with important public policy ramifications, and that have not yet been resolved by the state courts.  ��-  deference to the state court on significant state law matters�(Kremen v. Cohen, 325 F.3d 1035 (9th Cir. 2003)) 
	�HOW WILL FEDERAL COURTS ADDRESS THE STATE LAW ISSUES?��B.	Pullman Abstention Doctrine��When “a federal constitutional issue … might be mooted or presented in a different posture by a state court determination of pertinent state law”��
	PULLMAN EXTENSION DOCTRINE��EHOF Lakeside II, LLC v. �Riverside County Transportation Commission�(Central District of California, Eastern Division – Riverside, case no. 5:19-cv-01693)��
	PULLMAN EXTENSION DOCTRINE��EHOF Lakeside II, LLC v. �Riverside County Transportation Commission
	REACTION TO JUDGE BERNAL’S RULING�EHOF Lakeside II, LLC v. �Riverside County Transportation Commission
	ON APPEAL TO THE NINTH CIRCUIT�EHOF Lakeside II, LLC v. County of Riverside, et al., �Ninth Circuit Court of Appeals case no. 19-56451
	ON APPEAL TO THE NINTH CIRCUIT�EHOF Lakeside II, LLC v. County of Riverside, et al., �Ninth Circuit Court of Appeals case no. 19-56451
	ON APPEAL TO THE NINTH CIRCUIT�EHOF Lakeside II, LLC v. County of Riverside, et al., �Ninth Circuit Court of Appeals case no. 19-56451
	SEVERAL KEY FACTORS ON APPEAL�EHOF Lakeside II, LLC v. County of Riverside, et al., �Ninth Circuit Court of Appeals case no. 19-56451�
	IMPLICATIONS OF THE �KNICK DECISION:
	Slide Number 33
	“One sensible route for a project proponent wanting to, say, challenge a law imposing such unconstitutional takings in the permit process is to sue for that law’s invalidation in federal court.”
	“… just compensation remedies are available …”
	IMPLICATIONS OF THE �KNICK DECISION:
	SUBSTANTIVE DIFFERENCES?
	SUBSTANTIVE DIFFERENCES?
	Factored analysis in �Penn Central Transportation Co. v. �New York City, 438 U.S. 104 (1978)�
	Additional Penn Central Factors (California Courts):
	IMPLICATIONS OF THE �KNICK DECISION:
	HEIGHTENED STANDARD OF REVIEW�FOR REGULATORY TAKINGS��Nollan v. California Coastal Commission,         483 U.S. 825 (1987); and ��Dolan v. City of Tigard, 512 U.S. 374 (1994).�
	THE TWO-PART NOLLAN/DOLAN  TEST
	IN CALIFORNIA…
	IN CALIFORNIA:�
	IN FEDERAL COURTS…
	IN FEDERAL COURTS…
	��So after Knick,�Local agencies should try to shift their exactions more to legislative exactions with fixed criteria and no administrative discretion, rather than adjudicatory �(ad hoc) exactions.
	���KNICK v. TOWNSHIP OF SCOTT:�SUBSTANTIAL CHANGES COMING IN �MUNICIPAL TAKINGS LITIGATION��League of California Cities�City Attorneys’ Department Webinar���Q & A,�DISCUSSION���
	��������THANK YOU������Glen Hansen�Abbott & Kindermann, Inc.��blog.aklandlaw.com ����

