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The Basics of Design Immunity: 
Creating a Paper Trail



Alvis v. County of Ventura
Ventura County Superior Court 
Case No. CIV 238700 
La Conchita Landslide of January 10, 2005



Topics

1. Facts relating to the La Conchita Landslide
2. Overview of the law of design immunity
3. Ventura County’s review of the design of a 

retaining wall



Overview of Lawsuit

 90 plaintiffs
 10 deaths
 Personal injuries – Soft tissue to fractures
 4 people rescued after being buried alive
 27 homes damaged or destroyed
 Personal property damage



The Wall Identified by Pile Number



1988



1995



The 1995 Slides Blocked Vista 
Del Ricon



The Wall Soon After Completion



La Conchita Landslide –
January 1909



PCH: The morning of January 10





La Conchita 2005 Slide 
Minor and Main Lobes



Plaintiffs’ Theories

 Wall caused water to dam up behind the wall, and 
destabilized the slope.
 Wall diverted debris to go to the south. 
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retaining wall



Design Immunity

 A public entity claiming design immunity must 
establish three simple elements: 
1. An alleged causal relationship between the design and 

the accident; 

2. Discretionary approval of the design before 
construction; and 

3. Substantial evidence supporting the reasonableness of 
the approval of the design.  

- Govt. Code § 830.6 



Motion for Summary Judgment

Question
of Fact 

Standard

Substantial 
Evidence
Standard

vs.







Evidence of Reasonableness
 The evidence of reasonableness need not be 

undisputed, as the statute provides immunity when 
there is substantial evidence of reasonableness, even if 
contradicted. The statute grants immunity as long as 
reasonable minds can differ concerning whether a 
design should have been approved.
• Dobbs v. City of Los Angeles (2019) 41 Cal.App.5th 159, 162.
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Recommendations
1. Find the following:

a. The purpose of the project is to enable removal of the debris from 
Vista Del Rincon, so the road may be reopened for public use.  It 
is not intended or expected to stabilize the existing landslide.  
However, it will not decrease the existing stability.

b. The project will result in elimination of an obstruction that currently 
severs the La Conchita community.

c. The project was selected after an analysis of several feasible 
alternatives, none of which would have increased the stability of 
the existing landslide.

d. Because the project will not stabilize the existing landslide, the 
community’s risk of damage from new sliding or mudflows 
remains.

e. The cost of stabilizing the existing landslide to prevent any
future damage that may be caused by it is beyond the County’s
means.



Post-Approval Design 
Examination
 October 12, 1999: Consultant RJR Engineering writes letter with 17 questions 

concerning design.

 October 19, 2009: Board of Supervisors approves Zeiser Kling plans and 
specifications.

 October 29, 1999: Designer Zeiser Kling responds to 17 questions.

 November 23, 1999: RJR responds to October 29, 1999 letter with more 
questions.

 December 23, 1999: Zeiser responds to questions.

 April 5, 2000: Geotechnical engineers at Fugro West provide further comments.

 April 17, 2000:  Public Works Director authors memo outlining the issues raised 
by O’Tousa, Bryant, and Zeiser, and concluded: “I am convinced that this 
project has been designed in accordance with reasonable professional 
engineering judgment, and with due consideration for public safety.” 



























Substantial Evidence of Reasonableness: 
Dissent is Acceptable

 “Here there is ample evidence to support the reasonableness of 
the design. The plans bear the professional stamps of a 
geotechnical engineer and a civil engineer from Zeiser. The plans 
were approved by Britt, a registered civil engineer. Britt declared 
that the project has been designed with reasonable professional 
engineering judgment. Even geotechnical engineer, Samuel Bryan 
of Furgo, whom Alvis seeks to characterize as a dissenting voice, 
testified in his deposition: ‘We took no exceptions to their input 
parameters or we couldn't find any issues with their design.’ 

O'Tousa might be considered a dissenter, but he testified in his 
deposition that he did not review the plans. In any event, section 
830.6 provides immunity even if the evidence of reasonableness is 
contradicted.” 

• Alvis v. County of Ventura, 178 Cal.App.4th 536, 553-554 (2009)



Plaintiffs’ Theories

 Wall caused water to dam up behind the wall, and 
destabilized the slope.
 Wall diverted debris to go to the south. 



Evidence re: Drainage
 October 12, 1999: O’Tousa raises question of whether wall will drain 

adequately.

 October 29, 1999: Zeiser’s letter discusses installing a subdrain and 
notes: “lagged soldier pile walls typically contain spaces for water 
to travel through.” 

 April 17, 2000: County’s Public Works Director’s final memorandum 
states: “Landslide debris behind the wall would drain freely through 
the spaces between the timber lagging.  We did consult with Zeiser
Kling during the review process, and concur that the timber 
lagging will be self-draining because of the open spaces between 
the timber lagging. Accordingly, we did not require weepholes or 
internal drainage systems.”





 Singh declared. . .: “[The wall] had a ‘dam effect.’ It caused 
a rise in the groundwater table in the slide mass behind the 
wall and created a failure zone with a large volume of 
debris flow. This failure zone was a mass of soil behind the 
wall containing additional water that the wall did not permit 
to drain freely, and that was more likely to slide and create 
a debris flow.”
• Alvis v. County of Ventura (2009) 178 Cal.App.4th 536, 545



The Wall Identified by Pile Number



Design Analysis



Summary of Pile Performance 
During January 10, 2005 Landslide



County Considered Drainage
 “It is undisputed that Zeiser and Britt considered the concerns of 

the County's consultants and rejected the need for any design 
changes to improve drainage. In particular, Britt's memorandum of 
April 17, 2000, states he consulted with Zeiser during design review 
and concurred that the wall would be self-draining. ‘Accordingly, 
we did not require weep holes or internal drainage systems.’ Weep 
holes and internal drainage systems are precisely the features 
Singh declared should have been added to the wall.

[T]the alleged change of conditions relate directly to the factors 
the County considered in making its design choices. It is that sort of 
second-guessing of the County's design choices that section 830.6 
was enacted to prevent.” 

• Alvis v. County of Ventura, 178 Cal.App.4th 536, 555-556 (2009) 



Plaintiffs’ Theories

 Wall caused water to dam up behind the wall, and 
destabilized the slope.
 Wall diverted debris to go to the south. 



La Conchita 2005 Slide
Minor and Main Lobes





1995 & 2005 Slide Path





Sensitivity Analysis





Huckey v. City of Temecula
The “New” Trivial Defect Rule for Public Sidewalks



The “New” Trivial Defect Rule
 “Jack Cotter, plaintiff's witness, testified that approximately two 

months after the date of the injury, the depression in the sidewalk, 
at the scene of the accident, measured about 3/4 of an inch at its 
deepest point.”

• Fielder v. City of Glendale (1977) 71 Cal.App.3d 719, 721.

 It is also undisputed that the height differential was at its highest at 
one and 7/32 inches, or 1.21875 inches, at the sidewalk's right 
edge. 

• Huckey v. City of Temecula (2019) 37 Cal.App.5th 1092, 
review denied (Nov. 13, 2019)



The “New” Trivial Defect Rule
 “Sidewalk elevations ranging from three-quarters of an inch to one 

and one-half inches have generally been held trivial as a matter of 
law.” 

• Huckey v. City of Temecula (2019) 37 Cal.App.5th 1092, 
1107 review denied (Nov. 13, 2019)



The “New” Trivial Defect Rule

1. Facts of the Huckey Case

2. Law governing trivial defects on public 
sidewalks

3. What your city can do to reduce liability
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Location of Huckey’s Alleged Fall



Huckey Claim: 
Trip and Fall on December 12 at 4:00 p.m.



Photos Of Huckey’s Injuries



Huckey Medical Records: 
Trip and Fall on December 15, 2015



Photographs Examined by a Computer 
Forensic Expert



Expert Hammerquist’s Opinions 
Re Dates of Photos

Monday
December 14

4:56 p.m.

Tuesday
December 15

4:36 p.m.

Wednesday
December 16

8:29 a.m.

Wednesday
December 16

9:09 a.m.













Court of Appeal Mentions 
Inconsistent Testimony

 “Plaintiff had also been inconsistent about the date he fell. In 
his deposition, he claimed he fell on the weekend of 
December 12 or 13, 2015, but he later testified he may have 
fallen on December 14 or 15, ‘a day or two’ before he went 
to the hospital.”

• Huckey v. City of Temecula (2019) 37 Cal.App.5th 1092, 1100 
review denied (Nov. 13, 2019)



The “New” Trivial Defect Rule

1. Facts of the Huckey Case

2. Law governing trivial defects on public 
sidewalks

3. What your city can do to reduce liability



Government Code Section 830.2
 “A condition is not a dangerous condition within the 

meaning of this chapter if the trial or appellate court, 
viewing the evidence most favorably to the plaintiff, 
determines as a matter of law that the risk created by the 
condition is of such a minor, trivial or insignificant nature in 
view of the surrounding circumstances that no reasonable 
person would conclude that the condition created a 
substantial risk of injury when such property or adjacent 
property was used with due care in a manner in which it was 
reasonably foreseeable that it would be used.”



Two Step Trivial Defect Analysis

1. What is the size of the defect?
2. Are there other circumstances that render the 

rise dangerous?
a. Shadows or debris obscure condition?

b. Other accidents?

c. Cracked concrete?

d. Bad lighting?



Step One: Size Of Defect 
Fielder’s “Three-Quarter Inch Rule”

 “In the present case the gradual rise from nothing to three-quarters 
of an inch in the pavement had existed for many years in the same 
condition and in a much traveled portion of the business section of 
the city. Many people walked daily over the sidewalk at that point. 
The defect was plainly visible. Its existence was common 
knowledge in the community. The plaintiff herself knew of it. She 
tripped over it in the daytime while she was walking toward the 
exposed side of the rise, without anything to obstruct her vision of 
the sidewalk area. She had good eyesight, was an excellent walker 
and frequently walked several miles in a day.’

• Fielder v. City of Glendale (1977) 71 Cal.App.3d 719, 723



Step One: Size Of Defect 
Huckey’s “one and one-half inch rule”

 “Sidewalk elevations ranging from three-quarters of an inch to one 
and one-half inches have generally been held trivial as a matter of 
law. (Caloroso, supra, 122 Cal.App.4th at p. 927, 19 Cal.Rptr.3d 254, 
citing Barrett v. City of Claremont (1953) 41 Cal.2d 70, 74, 256 P.2d
977 [and cases cited therein] and Fielder v. City of Glendale, supra, 
71 Cal.App.3d. at p. 724, fn. 4, 139 Cal.Rptr. 876 [same].) The City's 
prima facie showing shifted the burden to plaintiff to raise a triable 
issue of material fact concerning whether the height differential 
was trivial as a matter of law under the circumstances. (Aguilar, 
supra, at p. 849, 107 Cal.Rptr.2d 841, 24 P.3d 493.)”

• Huckey v. City of Temecula (2019) 37 Cal.App.5th 1092, 1107, 
review denied (Nov. 13, 2019)



Size Of Defect: 
Appellate Courts Begin Citing Huckey 

 “Absent evidence of ‘aggravating circumstances,’ courts have 
held such defects to be trivial as a matter of law where the height 
differential between slabs was as much as 1 and 7/32 inches 
(1.21875 inches). (See Huckey v. City of Temecula (2019) 37 
Cal.App.5th 1092, 1108, 1109 [height differential between concrete 
sidewalk slabs of up to one and 7/32 inches held trivial where 
“[t]here were no broken concrete pieces or jagged concrete 
edges,” no evidence of other accidents, and plaintiff failed to 
show that “dirt and debris, including leaves, and the shadow from 
a light pole ... obstructed a pedestrian's view of the sidewalk and 
height differential at the time plaintiff fell”]”

• Mollins v. EQR-SOMBRA 2008 (Cal. Ct. App., Oct. 18, 2019, No. 
H046172) 2019 WL 5288098, at *3



Huckey alleges he was helping a realtor remove 
signs when he tripped on this elevation.

1 ¼”¾”



Step Two: Shifting of Burden to Plaintiff
Huckey’s “one and one-half inch rule”

 “Sidewalk elevations ranging from three-quarters of an inch to one 
and one-half inches have generally been held trivial as a matter of 
law. (Caloroso, supra, 122 Cal.App.4th at p. 927, 19 Cal.Rptr.3d 254, 
citing Barrett v. City of Claremont (1953) 41 Cal.2d 70, 74, 256 P.2d
977 [and cases cited therein] and Fielder v. City of Glendale, supra, 
71 Cal.App.3d. at p. 724, fn. 4, 139 Cal.Rptr. 876 [same].) The City's 
prima facie showing shifted the burden to plaintiff to raise a triable 
issue of material fact concerning whether the height differential 
was trivial as a matter of law under the circumstances. (Aguilar, 
supra, at p. 849, 107 Cal.Rptr.2d 841, 24 P.3d 493.)”

• Huckey v. City of Temecula (2019) 37 Cal.App.5th 1092, 1107, 
review denied (Nov. 13, 2019)



Are there other circumstances that 
render the rise dangerous?

a. Shadows or debris obscure condition?

b. Other accidents?

c. Cracked concrete?

d. Bad lighting?



Other Circumstances: 
Huckey Claims A Shadow Obstructed the Rise





Other Circumstances: 
Huckey Claims A Shadow Obstructed the Rise

 “In reply, the City argued there was no evidence that any 
dirt, debris, or a light pole shadow obscured the height 
differential at any of the times or dates plaintiff was claiming 
he fell, namely, between 3:00 and 5:00 p.m. on December 12 
to 15, 2015. Metadata on plaintiff's phone showed that the 
photograph plaintiff took of the light pole shadow obscuring 
the height differential was taken on January 11, 2016, at 2:03 
p.m., not ‘at about the same time’ plaintiff fell, or on January 
3, 2016, as plaintiff was claiming.” 

• Huckey v. City of Temecula (2019) 37 Cal.App.5th 1092, 1100 
review denied (Nov. 13, 2019)



Other Circumstances: 
Huckey Claims A Shadow Obstructed the Rise

 “The court correctly sustained the City's objections to 
plaintiff's proffered photographs of dirt, debris, and the 
shadow obscuring the height differential as lacking in 
sufficient foundation. No evidence showed that these 
photographs were taken at any time near the dates or the 
times of day plaintiff claimed he fell or that these 
photographs showed the conditions on the sidewalk at the 
time plaintiff fell.” 

• Huckey v. City of Temecula (2019) 37 Cal.App.5th 1092, 1109 [250 
Cal.Rptr.3d 336, 348], review denied (Nov. 13, 2019)



Huckey Cited Re Metadata
 The trial court did not abuse its discretion in ruling Local 721 failed 

to show Reyes transcribed her notes “at or near the time of the act, 
condition, or event.” Counsel for Local 721 never asked Reyes 
when she created her handwritten notes or how long after her 
interactions with Mitchell she transcribed them, and Local 721 
provided no metadata or other evidence indicating when Reyes 
created the files in her personal information manager program. 
(See Huckey v. City of Temecula (2019) 37 Cal.App.5th 1092, 1100 
[metadata on the plaintiff’s phone showed the date and time the 
plaintiff took a photograph that the court admitted into evidence].)”

• Mitchell v. SEIU Local 721 (Cal. Ct. App., Jan. 8, 2020, No. 
B289210) 2020 WL 89826, at *10



The “New” Trivial Defect Rule

1. Facts of the Huckey Case

2. Law governing trivial defects on public 
sidewalks

3. What your city can do to reduce liability



What can your city can do to 
reduce liability?

 Accurately measure any rise involved in a claim
 Keep accurate maintenance records
 Have a concrete repair program
 Log citizen complaints
 Log other accidents
 Hire a lawyer that understands the trivial defect 

rule



Thank you.

Robert Ceccon
rceccon@rwglaw.com
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