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LEGAL ADVOCACY REPORT
July 22, 2014
The League of California Cities® Legal Advocacy Committee considered the following appellate
cases for amicus support, and requests for views from the Attorney General, from May 14, 2014
through June 30, 2014. League amicus filings are available at www.cacities.org/recentfilings.
To submit a request for amicus assistance, go to www.cacities.org/requestamicus. For more
information about the Legal Advocacy Program, go to the Legal Advocacy Center
at http://www.cacities.org/Member-Engagement/Professional-Departments/City-Attorneys or
contact the League’s Legal Department staff:
Patrick Whitnell, General Counsel, at (916) 658-8281 or pwhitnell@cacities.org
Koreen Kelleher, Assistant General Counsel, at (916) 658-8266 or kkelleher@cacities.org
Janet Leonard, Legal Assistant, at (916) 658-8276 or jleonard@cacities.org
We gratefully acknowledge and thank all of the attorneys identified below who volunteered their
time, effort and expertise to assist the League in advocating on behalf of California cities. We
also thank their associated public agencies and law firms for the generous support.

Americans with Disabilities Act (ADA) and Section 1983
Sheehan v. City and County of San Francisco (San Francisco)
Pending Court: Ninth Circuit Court of Appeals
Case Number: 11-16401
Citation: 743 F.3d 1211 (9th Cir. Feb. 21, 2014)
The plaintiff has a mental illness and lives in a group home with other individuals with mental
illness. She brought this section 1983 action, asserting Fourth Amendment and ADA violations,
against San Francisco and individual police officers after the officers entered her room twice
without a warrant and shot her several times when she threatened to attack them with a knife.
The officers were responding to a call for assistance from the plaintiff’s social worker after the
plaintiff had threatened him, and were attempting to take her into custody under Welfare and
Institutions Code section 5150. The 9th Circuit concluded that “a jury could find the officers
acted unreasonably by forcing the second entry and provoking a near-fatal confrontation.”
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Further, “there are triable issues of fact as to whether the officers used excessive force by
resorting to deadly force and shooting” her. In addition, the court found that Title II of the ADA
applies to arrests. “There is a triable issue whether the officers failed to reasonably accommodate
[the plaintiff’s] disability when they forced their way back into her room without taking her
mental illness into account or employing generally accepted police practices for peaceably
resolving a confrontation with a person with mental illness.” San Francisco filed a petition for a
writ of certiorari with the U.S. Supreme Court based on the conflict among the circuits on police
authority in dealing with violent individuals with mental illness, including under the ADA.
Approved Action: File an amicus brief with the U.S. Supreme Court, supporting San
Francisco’s cert petition. Status: The brief was filed and the matter is pending.
Brief Writer: The League thanks Danny Y. Chou, Assistant County Counsel with the Santa
Clara County Counsel's Office, for writing the brief.

Attorney General Requests for Views from the League
Attorney General Opinion 14-301
Pending Court: State Administrative Proceeding
Case Number: 14-301
Citation: None
The Attorney General received a request from Assembly member Mark Stone for an opinion on
the following question: Does a city council member, who is also an attorney, violate any legal
duty, either to the city or to his or her client, when he or she represents a client with an interest
adverse to the city?
Approved Action: File a comment letter with the Attorney General on the question presented.
Status: The letter will be filed shortly.
Letter Writer: The League thanks Kara K. Ueda, with Best Best & Krieger LLP, for
agreeing to write the letter.
Attorney General Opinion 14-302
Pending Court: State Administrative Proceeding
Case Number: 14-302
Citation: None
The Attorney General received a request from Assembly member Donald P. Wagner for an
opinion on the following question: Under the open meeting requirements of the Ralph M. Brown
Act, may a community college district's governing board meet in closed session to discuss its
negotiations of a project labor agreement with union representatives of workers employed by
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contractors that the district retains to complete a construction project?
Approved Action: Monitor the request for an opinion.
Attorney General Opinion 14-304
Pending Court: State Administrative Proceeding
Case Number: 14-304
Citation: None
The Attorney General received a request from Senator Lou Correa for an opinion on the
following questions: 1) May local authorities restrict parking on public streets to only those who
have been issued long-term residential parking permits? 2) May local authorities distinguish
between property owners and apartment tenants when issuing long-term residential parking
permits?
Approved Action: Monitor the request for an opinion.

CEQA
California Clean Energy Committee v. City of Woodland (City)
Pending Court: 3rd District Court of Appeal
Case Number: C072033
Citation: None
The plaintiff challenged the City’s approval of a regional shopping center on undeveloped
agricultural land at the City’s periphery, alleging the program EIR violated CEQA. The Court of
Appeal concluded 1) there were inadequate mitigations for the project’s urban decay impacts on
the downtown and another shopping mall, even though the City found they were significant and
unavoidable impacts and had adopted a statement of overriding considerations for them, 2) the
City improperly rejected a project alternative because the reasons for doing so were not included
in the EIR analysis, and 3) the EIR did not adequately analyze or mitigate energy impacts in
conformance with CEQA Guidelines Appendix F, even though such analysis is not mandatory.
The court published pertinent sections of the opinion.
Approved Action: File an amicus letter with the Supreme Court, requesting depublication of the
opinion. Status: The letter was filed and the court denied the request.
Letter Writer: The League thanks Whitman F. Manley, with Remy Moose Manley LLP,
for writing the letter.
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Keep Our Mountains Quiet v. County of Santa Clara (County)/Wozniak (Applicant)
Pending Court: 6th District Court of Appeal
Case Number: H039707
Citation: None
The County approved site improvements and a use permit for weddings and special events at an
existing home and winery. The mitigated negative declaration for the project was supported by
noise studies and traffic analyses prepared by experts, indicating either no significant impacts or
that any impacts could be mitigated. CalTrans also accepted the traffic study as satisfying
concerns about road safety impacts on the adjacent State highway. The plaintiff claimed an EIR
was required, providing competing noise experts that disputed the noise studies’ methodologies
but not the studies’ conclusions. The plaintiff also personally disputed the traffic study
conclusions and provided disputing comments about its methodology from another traffic
consultant. The trial court ordered an EIR, finding substantial evidence supporting a fair
argument that the project may have significant traffic and noise impacts. The County and the
Applicant appealed the ruling.
Approved Action: File an amicus brief with the Court of Appeal, supporting the County on the
merits of the CEQA issues. Highlight what type of evidence and testimony qualifies as
substantial evidence to satisfy the fair argument standard and argue that public controversy alone
is not enough to require an EIR. Status: The brief will be filed shortly.
Brief Writer: The League thanks Philip A. Seymour and R. Tyson Sohagi, with The Sohagi
Law Group PLC, for agreeing to write the brief.

San Francisco Beautiful, et al. v. City and County of San Francisco (San Francisco), et al.
Pending Court: 1st District Court of Appeal
Case Number: A136546
Citation: 2014 WL 1694992
Neighborhood organizations challenged San Francisco’s approval of AT&T’s project to install
metal utility cabinets on public sidewalks to house telecommunications equipment to expand its
fiber-optic network. San Francisco determined the project was categorically exempt from CEQA
under Class 3 of the CEQA Guidelines. The plaintiffs claimed an EIR was required, but the
Court of Appeal concluded the project was categorically exempt. Further, no exception from the
Class 3 exemption due to “unusual circumstances,” “significant environmental impacts,” or
“cumulative impacts” applied (regardless of the standard of proof or review used). Finally, San
Francisco did not improperly rely on mitigation measures when it relied on generally applicable
regulations to conclude an impact would not be significant.

4

Approved Action: File an amicus letter with the Court of Appeal, requesting publication of the
opinion. Status: The letter was filed and the court published the opinion.
Letter Writer: The League thanks Sabrina V. Teller, with Remy Moose Manley LLP, for
writing the letter.

Endangered Species Act and Water Law
San Luis & Delta-Mendota Water Authority v. Jewell (Delta Smelt Consolidated Cases)
Pending Court: Ninth Circuit Court of Appeals
Case Number: 11-15871
Citation: Not Yet Published
The Delta Smelt is a listed endangered fish species that inhabits the Bay-Delta. The State Water
Project and the Central Valley Project (“Projects”) pump water from the Delta and transport it to
other parts of the state. The Projects are jointly operated by the Bureau of Reclamation and the
State. Federal law requires that the Fish and Wildlife Service (“FWS”) be consulted when a
federal agency determines that a proposed action is likely to adversely affect a listed endangered
species or critical habitat. Reclamation initiated a formal consultation with FWS related to the
bureau’s continued long-term operation of the Projects, resulting in the biological opinion
(“BiOp”) at issue in this case. The BiOp concluded that continued operation of the Projects was
likely to jeopardize the continued existence of the Delta Smelt and adversely modify the Smelt’s
critical habitat. The BiOp recommended several actions as reasonable and prudent alternatives
(“RPAs”) to continued operation of the Projects. Several components of the RPAs would have
the Projects significantly reduce diversion of Delta water to protect the Smelt habitat. Plaintiff
water authorities, water users and the State secured a preliminary injunction in District Court
against implementation of the RPA components limiting the water diversion. This appeal
followed and the 9th Circuit panel reversed, holding:
•

•
•

FWS’ choice of a more conservative model to calculate flow limits was supported by
substantial evidence and the choice of the model was a judgment to which the court must
defer despite the fact that FWS could have done more in determining the flow limits.
The District Court’s reliance on expert witnesses not appointed by the court was in error.
FWS was not obligated to provide an explanation of the feasibility of the RPA
component with respect to economic and technological feasibility or account for the cost
of reducing water supply to those who depend on the Projects.

The plaintiffs sought rehearing en banc and requested League amicus support on the merits.
Approved Action: Monitor the case.
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Indian Gaming
Stop the Casino 101 Coalition (Coalition) v. Brown
Pending Court: 1st District Court of Appeal
Case Number: A140203
Citation: None
The Coalition challenged the gaming compact between the Federated Indians of Graton
Rancheria (Tribe) and the State, and the related ratifying statute, authorizing a casino on newlyacquired trust lands. The Coalition claimed the gaming compact and the statute violated both the
State Constitution and the federal Indian Gaming Regulatory Act (IGRA). The federal
government had accepted title to the property in trust for the Tribe and designated it as part of the
Tribe’s reservation. But since there was no affirmative or formal cession of State sovereignty and
jurisdiction over the property to the federal government or the Tribe, the Coalition claimed the
State’s constitutional prohibition against casinos applied rather than the exception for Indian
gaming on tribal lands under Proposition 1A. (Art. IV, § 19(e)-(f).) Further, the property was not
eligible for gaming under IGRA since it is not land under tribal jurisdiction. The trial court ruled
for the State, finding compliance with IGRA and the other relevant federal laws for the tribal
casino establishment. Therefore, there was no constitutional violation and the compact and
statute were valid and enforceable. The court further noted that “IGRA does not require that for
‘Indian lands’ to be eligible for tribal gaming, they must be ceded [by the State] to the federal
government.” The plaintiffs appealed and sought League amicus support.
Approved Action: Monitor the case.

Public Records Act
Ardon v. City of Los Angeles (City)
Pending Court: 2nd District Court of Appeal
Case Number: B252476
Citation: None
The plaintiff challenged the City’s former telephone users tax on certain long distance calls and
sought related tax refunds for himself and a putative class. In the course of the litigation,
plaintiff’s counsel obtained three documents protected by the attorney-client and/or work product
privileges that were inadvertently disclosed by a junior city employee in response to counsel’s
Public Records Act request. Counsel refused to return the privileged documents after the City
learned of the inadvertent disclosure and the City filed the subject motion to compel their return
and disqualify counsel. The City argued no waiver occurred under the Public Records Act with
the disclosure and counsel had violated ethical duties in failing to immediately notify the City of
the disclosure and return the privileged documents. The trial court denied the motion and held
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the Public Records Act waiver provisions applied to the inadvertent disclosures. The court found
the privilege(s) was “waived by operation of law” when the City disclosed the documents under
the Public Records Act. Further, the City’s disclosure “constituted an independent waiver under
[the] Evidence Code.” Therefore, “[b]ecause privilege was waived, Plaintiff’s counsel had no
ethical duty to return a public record or to refrain from using it.” The City appealed the ruling,
presenting an issue of first impression under the Public Records Act.
Approved Action: File an amicus brief with the Court of Appeal, arguing that inadvertent
disclosure of privileged materials in response to a Public Records Act request does not waive
attorney-client or work product privilege(s). Status: The brief will be filed shortly.
Brief Writer: The League thanks Warren Metlitzky, with the San Francisco City
Attorney’s Office, for agreeing to write the brief.

Redevelopment
City of Murrieta (City) v. Department of Finance (DOF)
Pending Court: 3rd District Court of Appeal
Case Number: C075118
Citation: None
The City entered into two loan agreements with its former Redevelopment Agency (RDA) to
acquire property and right-of-way for future projects. The City and the RDA agreed to a
repayment schedule and the RDA made periodic loan repayments to the City. On June 21, 2011,
the RDA provided for an accelerated repayment of the entire amount due to the City for each
loan. On June 29, 2011, ABx1 26, the first phase of redevelopment dissolution, was enacted. The
repayments were originally unchallenged by DOF on the Successor Agency’s Enforceable
Obligation Payment Schedule. Then on June 27, 2012, AB 1484 was enacted, instituting the Due
Diligence Review (DDR) process for the Low and Moderate Income Housing Fund and for the
Other Funds and Accounts. In its reviews of the DDRs submitted by the Successor Agency, DOF
disallowed the repayments to the City, finding the loans did not qualify as “enforceable
obligations” under AB 1484. Therefore, the funds to be used for the repayments were
unobligated and available for distribution to the taxing entities in the county. The City filed a
writ petition and requests for declaratory and injunctive relief. The court denied the City’s
petition and requests, finding the loan agreements fell under an exception to the definition of
enforceable obligation for loan agreements between a City and its former RDA. Further, the loan
agreements did not fall under either of the two exceptions to that exception. Therefore, the loan
agreements were not enforceable obligations. The city appealed the ruling and sought amicus
support from the League.
Approved Action: Monitor the case.
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Taxes
Sipple v. City of Hayward
Pending Court: California Supreme Court
Case Number: S218677
Citation: None
Customers filed multiple federal class actions against AT&T, seeking refunds of local taxes
imposed on their internet access charges which the company mistakenly collected and remitted
to local taxing agencies across the country for several years. AT&T paid no refunds under the
consolidated class action settlement that followed, and none of the 115 California cities named in
the subject case (filed after the settlement) were named parties in the class actions. New Cingular
(AT&T’s affiliate) and various individuals brought the action to obtain local utility users’ tax
refunds from those cities for the benefit of the federal settlement class. The trial court dismissed
the action, finding New Cingular lacked standing to pursue tax refund claims against the cities.
The Court of Appeal reversed, holding New Cingular sufficiently alleged standing to bring this
tax refund action. 57 cities filed a joint petition for review of the ruling by the Supreme Court.
Approved Action: File an amicus letter with the Supreme Court, supporting the cities’ petition
for review on the merits. Status: The letter was filed and the matter is pending.
Letter Writer: The League thanks James D. Ciampa, with Lagerlof, Senecal, Gosney &
Kruse LLP, for writing the letter.

Transportation
Taxicab Paratransit Association of California (TPAC) v. California Public Utilities
Commission (CPUC)(Uber Technologies, Inc., et al., Real Parties in Interest (RPIs))
Pending Court: California Supreme Court
Case Number: S218427
Pending Court: 3rd District Court of Appeal
Case Number: C076432
Citations: CPUC Decisions 13-09-045 and 14-04-022
Under these two actions, TPAC challenged the CPUC rulings that established Transportation
Network Companies (“TNCs”) as a new category of charter-party carrier allowed to operate
subject to a CPUC permit and other rules and “safety regulations.” (See CPUC Decision 13-09045, as modified by Decision 14-04-022 (the “Decisions”).) The CPUC defines TNCs as
organizations providing “prearranged transportation services for compensation using an onlineenabled application (app) or platform to connect passengers with drivers using their personal
vehicles.” Examples of TNCs are Lyft, Sidecar and UberX -- all RPIs in these actions. In its
Supreme Court writ petition, TPAC claims the CPUC violated CEQA in issuing the Decisions,
and that serious environmental impacts have resulted from increased TNC operations following
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the Decisions. The CPUC’s position is that the Decisions do not constitute a project under
CEQA. They “do not have any direct physical impact on the environment” or “reasonably
foreseeable indirect impact” because they do not increase or decrease TNC operations and do
“not change the physical status quo.” In its Court of Appeal writ petition, TPAC claims the
Decisions are not supported by the CPUC’s findings and TNCs effectively operate as illegal, ondemand taxicabs that must therefore be exclusively regulated by cities. Further, the Decisions
violate TPAC members’ equal protection rights because the TNC regulations are less stringent
than other charter-party carrier regulations and typical city requirements for legitimate taxicabs.
The CPUC’s position is that TNCs are not taxicabs because they operate on a “pre-arranged
basis.” Passengers 1) must download the app, provide identification information, and agree to the
TNC’s service agreement before requesting a ride, 2) must input location information, and 3)
cannot hail a TNC on the street like a taxicab. TPAC requested amicus support from the League
for both petitions that seek to vacate the Decisions on an expedited basis.
Approved Action: Monitor both cases.

Voting Rights
Jauregui, et al. v. City of Palmdale (City)
Pending Court: 2nd District Court of Appeal
Case Number: B251793
Citation: 2014 Cal. App. LEXIS 464
The trial court issued an injunction under the California Voting Rights Act (CVRA) that enjoined
the City from certifying its city council election results. Before the trial court’s ruling on whether
the City’s at-large electoral system violated the CVRA, the City appealed, arguing that as a
charter city it had plenary authority over its elections under Art. XI, section 5(b) of the California
Constitution. After the appeal was filed, the trial court held that the City’s at-large system
resulted in vote dilution of minority residents in violation of the CVRA. The Court of Appeal
reviewed the City’s section 5(b) argument under the four-prong test in California Fed. Savings
Association v. City of Los Angeles (1991) 54 Cal.3d 1, and concluded:
•

The city’s elections are municipal affairs.

•

Based on the trial court’s determination that the City’s at-large elections resulted in vote
dilution, there was an actual conflict between the City’s electoral process and the remedy
provisions of the CVRA.

•

The CVRA addresses matters of statewide concern as it was adopted to implement the
voting and equal protection provisions of the State and federal constitutions and to
protect the integrity of elections.

•

The CVRA is narrowly tailored in that it only applies where a determination of vote
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dilution has been made and it is reasonably related to the right to vote, equal protection,
and the integrity of elections statewide.
The court further concluded that the City’s argument that it had plenary authority over its
elections can be trumped by matters of statewide concern after engaging in the four-prong
CalFed analysis. Therefore, the CVRA prevailed over the City’s charter authority concerning its
municipal elections. The city then filed a petition for review by the Supreme Court of the ruling
and sought League amicus support.
Approved Action: Monitor the case.
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