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LEGAL ADVOCACY REPORT
July 1, 2015
The League of California Cities® Legal Advocacy Committee considered the following appellate
cases for amicus support from April 17, 2015 through July 1, 2015. League amicus filings are
available at www.cacities.org/recentfilings. To submit a request for amicus assistance, go
to www.cacities.org/requestamicus. For more information about the Legal Advocacy Program, go
to the Legal Advocacy Center at http://www.cacities.org/Member-Engagement/ProfessionalDepartments/City-Attorneys or contact the League’s Legal Department staff:
Patrick Whitnell, General Counsel, at (916) 658-8281 or pwhitnell@cacities.org
Koreen Kelleher, Assistant General Counsel, at (916) 658-8266 or kkelleher@cacities.org
Corrie Manning, Deputy General Counsel, at (916) 658-8267 or cmanning@cacities.org
Janet Leonard, Legal Assistant, at (916) 658-8276 or jleonard@cacities.org
We gratefully acknowledge and thank all of the attorneys identified below who volunteered and
devoted their time, effort and expertise to advocate on behalf of California cities. We also thank
their associated public agencies and law firms for the generous support.

CEQA
Delaware Tetra Technologies, Inc. (Tetra) v. San Bernardino County (County); Delaware
Tetra Technologies, Inc. v. Santa Margarita Water District (Water District)
Pending Court: 4th District Court of Appeal, Div. 3
Case Numbers: G050864 and G050858
Citation: None
Cadiz, Inc. owns land over an extensive groundwater basin in the County. Tetra relies on
groundwater from the basin to support its salt mining operation located downstream. Cadiz
proposed a project to extract and transport groundwater from the basin for beneficial use
throughout Southern California (Project). The Water District is one of several agencies that
would purchase the water. Cadiz, the Water District and the County entered into various preProject agreements and designated the Water District as the lead agency. The second agreement
1

framed the County’s process for reviewing a future Groundwater Management, Monitoring, and
Mitigation Plan (GMMMP) for the Project. The County and the Water District determined the
agreement was not subject to CEQA review because the agencies had not yet approved the
Project. Tetra filed writ petitions, claiming the agreement violated CEQA and the County’s
groundwater ordinance. The trial court concluded the agreement did not commit the County or
the Water District to a definite course of action, so it did not constitute an “approval” of a project
subject to CEQA. Tetra appealed and the County requested amicus support.
Approved Action: File identical neutral amicus briefs, in support of neither party, on the issue
of what constitutes project approval for CEQA review purposes. The brief will argue an agency’s
preliminary activities to facilitate a project, but that do not commit the agency to the project, do
not constitute project approval. The brief will not weigh in on the merits of the Project at issue.
Status of Filing: At the subsequent request of the County, the League will monitor the cases
rather than file the briefs.

Center for Biological Diversity (CBD) v. Santa Margarita Water District (Water District);
Delaware Tetra Technologies, Inc. (Tetra) v. Santa Margarita Water District
Pending Court: 4th District Court of Appeal, Div. 3
Case Numbers: G050869 and G051058
Citation: None
Following execution of the pre-Project agreements described above, the Water District prepared
the Project EIR. Included in the EIR was the draft GMMMP (as also described above). The
Water Board certified the EIR and approved the Project. Tetra and CBD each filed writ petitions
challenging the EIR approval. They also named San Bernardino County, claiming the County
rather than the Water District should have been designated as the lead agency for the Project.
They further claimed that including the draft GMMMP in the EIR rather than the final version of
the plan amounted to improperly deferred mitigation. The trial court denied both petitions.
Although the court noted the County should have served as the lead agency, the court also found
CEQA Guidelines section 15051(d) permits two agencies to agree which agency will serve as the
lead where both agencies have a substantial claim to be the lead agency. The court also
concluded that including the draft rather than the final GMMMP in the EIR did not violate
CEQA. CBD and Tetra appealed and the County requested amicus support.
Approved Action: Monitor the cases.
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Employment
Hirst v. City of Oceanside (City)
Pending Court: California Supreme Court
Case Number: S227054
Citation: 2015 WL 2148069
San Diego County (County) contracted with American Forensic Nurses (AFN) to provide
phlebotomy services to law enforcement agencies throughout the County, including to the City.
The City was not a party to the contract. When the City police department needed blood drawn,
it contacted AFN to dispatch a phlebotomist and AFN billed the County for the services. The
plaintiff, as an employee of AFN, was dispatched to the City on several occasions to provide
services and alleged she was sexually harassed by a City police officer while she was there. She
sued the City for FEHA violations and the jury returned a verdict in her favor. The City filed a
motion JNOV, asserting the plaintiff lacked standing to sue the city because she was not an
applicant, employee, or "person providing services pursuant to a contract” as required under
FEHA. The trial court denied the motion and the Court of Appeal affirmed, holding the plaintiff
was a “person providing services pursuant to a contract” under FEHA and therefore had standing
to sue.
Approved Action: File a letter with the California Supreme Court supporting the City’s petition
for review of the decision. Argue the published opinion will expand potential FEHA liability for
all cities that contract for services.
Status of Filing: The letter was filed and the matter is pending.
The League thanks letter writers Judith S. Islas and David A. Urban with Liebert Cassidy
Whitmore.

Government Claims Act
Estill v. County of Shasta (County)
Pending Court: 3rd District Court of Appeal
Case Number: C077513
Citation: None
A correctional officer at the County jail was terminated after an internal affairs (IA) investigation
revealed she had fraternized with an inmate. During the IA investigation, the officer heard
rumors that information about the investigation had been leaked to other County employees. The
officer complained to her superiors about the leaks before her termination. Over two years later,
she filed a claim against the County under the Government Claims Act, alleging she had been
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defamed by the rumors. Her claim stated the date of incident was September 2009, but that she
first became aware of the incident in September 2011. Because the latter date was within six
months of the claim filing date, the County did not reject the claim as untimely but did reject it
on the merits. The former officer then sued the County, alleging section 1983 violations and
defamation. The County argued the claim filing was untimely and the action was barred by the
statute of limitations. The trial court found the County had waived its timeliness defense when it
rejected the claim on the merits rather than on timeliness. The County has appealed.
Approved Action: File an amicus brief with the Court of Appeal supporting the County. Argue
a public entity should be able to rely on a claimant’s sworn statement on the face of a claim as to
the date a cause of action accrued.
Status of Filing: The brief will be filed shortly.
The League thanks brief writer M. Christine Davi, the City Attorney of Monterey.

Labor & Employment
County of Tulare (County) v. Public Employment Relations Board (PERB)
Pending Court: 5th District Court of Appeal
Case Number: F071240
Citation: None
Given a severe revenue shortage, the County and SEIU agreed to freeze employee promotions
and merit salary increases during the term of a two-year MOU. The MOU stated employees “will
be placed” in the appropriate pay range “commencing the first full pay period” after expiration of
the MOU. Before the MOU expired, the parties commenced negotiations for a new MOU but the
County’s financial situation had not improved. The County proposed to continue the freeze, but
SEIU rejected the proposal. After reaching impasse, the County imposed its last, best and final
offer (LBFO) pursuant to the Meyers Milias Brown Act. The LBFO continued the freeze, so
SEIU filed an unfair labor practice charge with PERB. Following an evidentiary hearing, the
ALJ concluded the parties had reached a bona fide impasse so the County was free to impose the
freeze continuation in its LBFO. The union appealed and PERB reversed. PERB found the
language stating employees “will be placed” in the appropriate pay range obligated the County to
restore the employees’ promotions and salary increases when the MOU expired. The County has
appealed the PERB ruling to the Court of Appeal.
Approved Action: File an amicus brief with the Court of Appeal, focusing on the PERB ruling’s
potential negative impacts of limiting a public employer’s ability to implement its LBFO
following impasse and expanding employees’ vested rights to future wage or benefit increases.
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Status of Filing: The brief will be filed shortly.
The League thanks brief writer Corrie L. Manning, the League’s Deputy General Counsel.

Fry v. City of Los Angeles (City)
Pending Court: 2nd District Court of Appeal
Case Number: B259791
Citation: None
City voters amended the City charter in 1974, authorizing the city council to create a health
insurance subsidy program for retired City police officers and firefighters. The Charter provided
the City Department of Fire and Police Pensions Board would determine the amount of the
subsidy pursuant to a specified formula. The voters amended the charter again in 2005, returning
to the city council the authority to determine the amount of the subsidy and allowing the council
to delegate that authority to the Board by ordinance. After adopting a new subsidy amount, the
city council adopted an ordinance authorizing the Board to adjust the subsidy on an annual basis
within specified limits. From 2006 to 2011, the Board increased the subsidy by the maximum
amount allowed. In 2011, the City Council passed another ordinance, freezing the subsidy
amount then in effect for current employees (Freeze Ordinance). Under the Freeze Ordinance,
and related agreements between the firefighter and police officer unions, current employees who
thereafter contributed 2% of their salaries to their pension accounts would continue to receive
healthcare subsidy increases as authorized by the Board. Those employees who did not
contribute would receive no further subsidy increases. Several employees and the retirees’
association challenged the Freeze Ordinance as an unconstitutional impairment of contract. The
trial court found the employees had vested rights to have the Board determine the amount of the
retiree healthcare subsidy, and those rights were substantially impaired when the City froze the
amount of the subsidy and removed the Board’s discretion to increase it for those employees
who did not contribute to it. The City has appealed.
Approved Action: File an amicus brief with the Court of Appeal, focusing only on the authority
of a charter city council to delegate authority to a lesser administrative body on any subject.
Status of Filing: The brief was filed and the matter is pending.
The League thanks brief writers David A. Schwarz and Josh Geller with Irell & Manella
LLP.

5

Pitchess Motions
City of Eureka (City) v. Superior Court of Humboldt County (Greenson)
Pending Court: 1st District Court of Appeal
Case Number: A145288
Citation: None
City police officers arrested a minor and part of the arrest was filmed on a patrol vehicle camera.
The video was later reviewed as part of a delinquency investigation involving the minor and an
internal affairs investigation involving one of the arresting officers. Both investigations resulted
in criminal charges that were ultimately withdrawn or dismissed. Following dismissal of
excessive force charges against the officer related to the arrest, a reporter made a Public Records
Act request for the video and other documents relating to the incident. The City declined to
disclose the records since they were part of the officer’s personnel file. (Gov. Code, § 6250 and
Pen. Code §§ 832.5 and 832.7.) The City informed the reporter that the records could only be
disclosed pursuant to the Pitchess motion process. (Pen. Code, § 832.7; Evi. Code, §§1043 and
1046.) The reporter then filed a “Request for Disclosure of Juvenile Case File” with the Superior
Court, seeking the records from the minor’s file. (Welf. & Inst. Code, § 827.) Both the County
and the City objected but the trial court ordered release of part of the video. The City then filed
the subject writ petition with the Court of Appeal, asking that the trial court order be stayed and
set aside. The court issued the temporary stay and ordered further briefing.
Approved Action: Monitor the case.

6

