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LEGAL ADVOCACY REPORT
March 11, 2014
The League Legal Advocacy Committee considered the following appellate cases for amicus
support, and requests for views from the Attorney General, from October 24, 2013 through
March 10, 2014. League amicus filings are available at www.cacities.org/recentfilings. To
submit a request for amicus assistance, go to www.cacities.org/requestamicus. For more
information about the Legal Advocacy Program, go to the Legal Advocacy Center
at http://www.cacities.org/Member-Engagement/Professional-Departments/City-Attorneys or
contact the League’s Legal Department staff:
Patrick Whitnell, General Counsel, at (916) 658-8281 or pwhitnell@cacities.org
Koreen Kelleher, Assistant General Counsel, at (916) 658-8266 or kkelleher@cacities.org
Janet Leonard, Legal Assistant, at (916) 658-8276 or jleonard@cacities.org
We gratefully acknowledge and thank all of the attorneys identified below who volunteered their
time, effort and expertise to assist the League in advocating on behalf of California cities. We
also thank their associated public agencies and law firms for the generous support.

Attorney General Requests for Views
AG Opinion 13-901
Pending Court: Other State Court
Case Number: AG Opinion 13-901
Citation: None
The City of Riverside requested an opinion from the Attorney General on two issues: 1) Do
reverse cellular telephone vending machines constitute "secondhand dealers" within the meaning
of Business and Professions Code section 21626(a)? 2) Business and Professions Code section
21628(b) states that the identification of a secondhand seller of property "shall be verified by the
person taking the information." Does the Legislature's use of the term "person" in this provision
mean that a live, natural person is required to verify an intended seller's identification at the site
of the transaction?
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Approved Action: Submit a letter with the League’s views to the Attorney General, supporting
the city on the merits and answering yes to both questions. Status of Filing: The League
submitted the letter and the matter is pending.
Letter Writer: The League thanks Marc L. Zafferano, City Attorney of San Bruno, for
preparing the letter.
AG Opinion 13-903
Pending Court: Other State Court
Case Number: AG Opinion No 13-903
Citation: None
Senator Carol Liu requested an opinion from the Attorney General on two issues: 1) For
purposes of Government Code section 1090, does a city council member have a prohibited
financial interest in contracts made or amended between the city (and/or a city agency) and two
outside entities, where a) the two entities retain a governmental relations firm to perform media
relations services, and b) the council member provides services, on an independent contractor
basis, to the firm but does not personally perform any services for, nor receive any compensation
based upon firm services performed for, these two client-entities? 2) If so, would the prohibited
financial interest cease to exist if the council member terminated his or her agreement to provide
services for the governmental relations firm and was divested from any further right to receive
compensation from the firm?
Approved Action: Monitor the request for an opinion.
AG Opinion 13-904
Pending Court: Other State Court
Case Number: AG Opinion 13-904
Citation: None
Senator Loni Hancock and Assemblymember Nancy Skinner requested an opinion from the
Attorney General on one issue: Does State law preempt a local ordinance that would require
dentists in that jurisdiction to provide their patients with a Dental Materials Fact Sheet and
Statement of Rights before performing specified procedures?
Approved Action: Monitor the request for an opinion.
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CEQA
California Building Industry Association (CBIA) v. Bay Area Air Quality Management
District (Air District)
Pending Court: California Supreme Court
Case Number: S213478
Citation: None
CBIA challenged the Air District’s adoption of updated CEQA air quality thresholds of
significance for the San Francisco Bay Area. The trial court invalidated the nonbinding
thresholds, finding their promulgation was a project requiring CEQA review since they might
ultimately discourage urban infill projects and shift development to the urban fringe. The court
also awarded attorney’s fees to CBIA. The Court of Appeal reversed both rulings, holding that
promulgation of thresholds of significance is not a project subject to CEQA review. CBIA
sought Supreme Court review and the court granted review of one issue: Under what
circumstances, if any, does CEQA require an analysis of how existing environmental conditions
will impact future residents or users (receptors) of a proposed project?
Approved Action: File a neutral amicus brief, arguing that CEQA does not mandate or require
cities to analyze how existing environmental conditions will impact a proposed project or its
future residents or users.
Brief Writers: The League thanks Arthur F. Coon and Matthew C. Henderson, with
Miller Starr Regalia, for agreeing to prepare the brief.
Friends of the College of San Mateo Gardens v. San Mateo County Community College
District (District)
Pending Court: California Supreme Court
Case Number: S214061
Citation: None
The District deviated from its master plan and an approved facility improvements project when it
decided to demolish rather than renovate a building complex and gardens on a campus and
replace the complex with a parking lot. The District analyzed its intent in an addendum to the
mitigated negative declaration for the original project. The plaintiff sought to compel the District
to prepare an EIR for the demolition and the Court of Appeal agreed in an unpublished decision.
The court held the demolition was a “new project altogether” not subject to an addendum, and it
required additional environmental review as a separate, new project rather than a modification to
the original project. The District sought Supreme Court review and clarification of the judicial
standard of review for a lead agency’s application of CEQA’s subsequent review provisions.
Approved Action: File an amicus letter with the Supreme Court supporting the District’s
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petition for review, arguing the proper standard of review is the deferential, substantial evidence
test. Status of Filing: The League filed the letter and the Supreme Court granted review.
Letter and Brief Writers: The League thanks Christian L. Marsh and Andrea P. Clark,
with Downey Brand LLP, for writing the amicus letter and agreeing to write the upcoming
amicus brief.
Save the Plastic Bag Coalition v. City & County of San Francisco
Pending Court: 1st District Court of Appeal
Case Number: A137056
Citation: None
San Francisco enacted an ordinance amending its existing ordinance requiring supermarkets and
pharmacies to use compostable plastic, recyclable paper or reusable single-use “checkout bags.”
The new ordinance extends the requirement to all retail stores and food establishments and also
requires a 10-cent customer charge for each checkout bag. Plastic bag manufacturers challenged
the ordinance, contending it does not comply with CEQA and is preempted by the State Retail
Food Code. The Court of Appeal rejected both arguments, holding San Francisco’s reliance on
two categorical exemptions for the ordinance (with no “unusual circumstances”) was supported
by substantial evidence and there was no preemption under the Retail Food Code. The League
was asked to request publication of the opinion.
Approved Action: File an amicus letter with the Court of Appeal requesting publication.
Status of Filing: The League filed the letter and the Court of Appeal published the opinion.
Letter Writer: The League thanks R. Tyson Sohagi, with the Sohagi Law Group, PLC, for
preparing the letter.

Eminent Domain
City of Perris v. Richard C. Stamper, et al.
Pending Court: California Supreme Court
Case Number: S213468
Citation: None
To establish a truck route, the city brought an eminent domain action to acquire part of a vacant
parcel used for agricultural purposes but zoned for light industrial use. The city appraised the
take area as agricultural land since it would not approve any future industrial development of the
parcel unless the owners dedicated the same area to the city as a condition of the development.
The owners argued the dedication requirement should not be considered in determining the fair
market value of the property because it was not reasonably probable the city would impose the
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dedication condition and it would be unconstitutional if imposed. The Court of Appeal held “the
issues surrounding the dedication requirement are essential to the determination of ‘just
compensation’ and therefore must be ‘ascertained by a jury’” as questions of fact. The questions
included the reasonable probability of the dedication and whether the dedication condition could
be constitutionally imposed as “roughly proportionate” to the anticipated traffic impacts of the
parcel’s future development. The city sought Supreme Court review and the court granted review
of two issues: 1) Is the constitutionality of an otherwise reasonably probable dedication
requirement a question that must be resolved by a jury? 2) Was the dedication requirement a
"project effect" that eminent domain law requires to be ignored in determining just
compensation?
Approved Action: File an amicus brief with the Supreme Court, arguing 1) the constitutionality
of a reasonably probable dedication requirement is a question of law for the judge, and 2) the
project effect doctrine does not apply to the dedication requirement. Status of Filing: The
League has not yet filed the brief.
Brief Writer: The League thanks Andrew W. Schwartz, with Shute, Mihaly & Weinberger
LLP, for agreeing to prepare the brief.

Immunities
B.H. v. County of San Bernardino and City of Yucaipa, et al.
Pending Court: California Supreme Court
Case Number: S213066
Citation: 2013 Cal.App.Unpub.LEXIS 5293
A sheriff’s deputy investigated and concluded there had been no child abuse after responding to
a report that the plaintiff had returned home with bruises following visitation with his father. One
month later while with his father, the plaintiff received a head injury that left him permanently
disabled. The mother filed this action, alleging negligence and breach of mandatory reporting
duties under the Child Abuse and Neglect Reporting Act for the sheriff’s failure to cross-report
the earlier allegation of child abuse to the county children and family services department. The
Court of Appeal concluded there is no express duty under the Act to cross-report so the
defendants did not violate a mandatory duty. The defendants were also covered by discretionary
immunity for the deputy’s investigation. The Supreme Court granted review of the unpublished
opinion and CSAC will file an amicus brief supporting the county.
Approved Action: Join in CSAC’s amicus brief, arguing in favor of immunity and highlighting
the practical and policy implications of the case. Status of Filing: The brief has not yet been
filed.
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Brief Writer: The League thanks Jennifer B. Henning, CSAC General Counsel, for
agreeing to prepare the brief.

Labor & Employment
City of Burbank v. Dahlia
Pending Court: U.S. Supreme Court
Case Number: 13-620 [No. 10-55978 (9th Circuit)]
Citation: 2013 WL 4437594
A former police officer brought a Section 1983 action against the city. He alleged First
Amendment retaliation based on being placed on administrative leave pending discipline after he
disclosed certain fellow officers’ misconduct to the sheriff. The district court held the officer’s
disclosure of the misconduct was not subject to First Amendment protection because he had a
professional duty under California case law to report it. Further, placement on administrative
leave did not constitute an “adverse employment action” for purposes of the First Amendment.
The officer appealed and the 9th Circuit en banc reversed and remanded the matter, holding the
officer sufficiently stated a claim for retaliation for his protected speech. The court concluded
that, following Garcetti v. Ceballos, courts must make a “practical, fact-specific” inquiry to
determine the scope of a public employee’s professional duties for purposes of the First
Amendment retaliation analysis. Further, “under some circumstances,” placement on
administrative leave can constitute an adverse employment action. The district court thereafter
dismissed the action based on qualified immunity. The city’s petition for writ of certiorari
followed, asking the U.S. Supreme Court to rule on the merits. The court denied the cert petition.
Approved Action: Monitor the case.
County of Riverside v. Public Employment Relations Board (PERB) (Service Employees
International Union or SEIU, Real Party in Interest)
Pending Court: 4th District Court of Appeal, Div. 2
Case Number: E060047
Citation: None
SEIU declared impasse over a single issue, meet and confer dispute with the county and
requested factfinding under AB 646. PERB ordered the factfinding and the county filed this
action, challenging both the constitutionality of AB 646 and its scope and applicability. The trial
court denied the county’s facial challenge but found that PERB’s interpretation of AB 646 is
“clearly erroneous” based on the measure’s legislative history. The court held that factfinding
applies to post-impasse procedures only after collective bargaining for a new or successor MOU.

6

It does not apply to disputes that arise from negotiations on single meet and confer issues under a
valid MOU. All parties have appealed and the county requests amicus support.
Approved Action: File an amicus brief with the Court of Appeal, supporting the county’s
challenges to AB 646 on the merits and highlighting the statewide significance of the appeal as
well as the statute’s impacts on the collective bargaining process. Status of Filing: The League
has not yet filed the brief.
Brief Writer: The League thanks Timothy Guo Wei Yeung, with Renne Sloan Holtzman
Sakai LLP, for agreeing to prepare the brief.

Mandates
State Department of Finance (DOF), et al. v. Commission on State Mandates (Commission)
(County of Los Angeles, et al., Real Parties in Interest)
Pending Court: California Supreme Court
Case Number: S214855
Citation: None
The Regional Water Quality Control Board issued a municipal stormwater sewer/NPDES permit
to the county and designated cities. In response to the county and cities’ test claim, the
Commission found that several permit conditions constituted State mandates and subvention of
funds was necessary for the requirement to install trash receptacles at transit stops. DOF
challenged the Commission’s ruling, contending the permit requirements were federal mandates
implementing the Clean Water Act and not subject to State subvention. The Court of Appeal
agreed, finding the Act’s requirement that NPDES permits include “controls to reduce the
discharge of pollutants to the maximum extent practicable [MEP]” generally encompassed the
permit requirements. Because they implemented the MEP objective, the permit requirements
were therefore federal mandates not subject to State reimbursement. The permittees thereafter
sought Supreme Court review.
Approved Action: File an amicus letter with the Supreme Court, supporting the petition for
review on the merits and highlighting the practical impacts of the ruling. Status of Filing: The
League filed the letter and the Supreme Court granted review.
Letter and Brief Writers: The League thanks Stephen L. Hoch and Christopher W. Smith,
with Morris, Polich & Purdy LLP, for preparing the letter. The League also thanks
Timothy M. Barry, with the San Diego County Counsel’s Office, for agreeing to prepare
the upcoming amicus brief.

7

Medical Marijuana
Maral v. City of Live Oak
Pending Court: California Supreme Court
Case Number: S215000
Citation: 221 Cal. App. 4th 975
The plaintiffs challenged the city’s ordinance prohibiting marijuana cultivation, claiming it
violated the State medical marijuana laws and equal protection and due process rights. The Court
of Appeal held that the Supreme Court’s reasoning in City of Riverside v. Inland Empire Patients
Health and Wellness Center (affirming city authority to ban medical marijuana distribution
facilities) also applies to medical marijuana cultivation since both are addressed under the State
laws. Therefore, those laws do not preempt a city’s police power to prohibit cultivation of all
marijuana within its borders. A request for the opinion’s depublication and a petition for review
of the decision were thereafter filed. The city requested that the League oppose both requests.
Approved Actions: File a letter with the Supreme Court opposing depublication and monitor the
petition for review. Status of Filing: The League filed the letter opposing depublication.
Letter Writer: The League thanks Stephen A. McEwen, with Burke, Williams & Sorensen
LLP, for preparing the letter opposing depublication.

Police Power
Pharmaceutical Research and Manufacturers of America, et al., v. Alameda County, et. al.
Pending Court: Ninth Circuit Court of Appeals
Case Number: 13-16833
Citation: None
The county adopted a “Safe Drug Disposal” ordinance that requires producers/manufacturers of
prescription drugs to provide “take back” and disposal programs for their drugs sold in the
county. Pharmaceutical trade associations challenged the ordinance under the federal dormant
Commerce Clause, claiming an unconstitutional burden on interstate commerce resulted. The
district court upheld the ordinance, noting it does not target producers because they are located
out-of-state, but because they sell prescription drugs within the county. The court also found that
the fact that most of the producers are located outside the county “is insufficient to transform
what is fundamentally a local measure into one that could be found to burden interstate
commerce impermissibly.” Finally, the ordinance “serves a legitimate public health and safety
interest” and the “relatively modest compliance costs producers will incur…do not unduly
burden interstate commerce.” The plaintiffs appealed the ruling.
Approved Action: File an amicus brief with the 9th Circuit, arguing that cities and counties
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have the legal authority under the police power to enact such ordinances. Status of Filing: The
League filed the brief and the matter is pending.
Brief Writers: The League thanks Orry P. Korb, Danny Chou, Marlene Dehlinger and
Greta S. Hansen, with the Office of the County Counsel of Santa Clara County, for
preparing the brief.

Proposition 218
Capistrano Taxpayers Association v. City of San Juan Capistrano
Pending Court: 4th District Court of Appeal, Div. 3
Case Number: G048969
A taxpayers group challenged the city’s adoption of tiered water rates and annual rate increases,
and the monthly charge for recycled water that is not used or available to all residents. The trial
court rejected the city’s arguments in favor of conservation-based, tiered pricing and claims of
Proposition 218 compliance. The court held the water rate structure is invalid since the city failed
to establish that the rates were proportional to the costs of providing water services and there was
no “support in the record for the inequality between tiers depending on the category of use.”
Further, the recycled water fee was not permitted since not all residents actually use or have
recycled water available. The city appealed and requested amicus support.
Approved Action: File an amicus brief with the Court of Appeal supporting local agency
discretion in rate-making and levying property-related fees as allowed under Proposition 218.
Status of Filing: The League has not yet filed the brief.
Brief Writer: The League thanks Kelly J. Salt, with Best Best & Krieger, LLP, for agreeing
to prepare the brief.
Morgan v. Imperial Irrigation District (District)
Pending Court: 4th District Court of Appeal, Div. 1
Case Number: D061087
Citation: None
The Farm Bureau and individuals challenged the District’s adoption of new customer water rates.
The District increased the rates after holding a protest election, but the rates differed among
types of customer and created rate classes. The Farm Bureau argued that Proposition 218
required the District to conduct a separate protest election for each rate class, rather than the
omnibus protest election that considered the entire rate scheme. The Court of Appeal held that
Proposition 218 does not prohibit holding a single protest election for a collection of rate
increases involving all customers and the District had satisfied Proposition 218’s substantive and
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procedural requirements. The League was asked to request publication of the opinion.
Approved Action: File an amicus letter with the Court of Appeal requesting publication. Status
of Filing: The Court of Appeal published the opinion before the League filed the letter.
Letter Writer: The League thanks Amy C. Sparrow, with Colantuono & Levin, PC, for
agreeing to prepare the letter.
Vagim, et al. v. City of Fresno, et al.
Pending Court: 5th District Court of Appeal
Case Number: F068569
Citation: None
The city adopted higher water rates to cover the cost of a capital improvement plan to expand the
use of surface water sources. Initiative proponents sought a title and summary for a ballot
measure to repeal the rates. The city attorney refused to issue them, asserting the measure was
facially invalid and seeking declaratory relief. The petitioners filed this action and the trial court
ordered the city to issue the title and summary, finding there was a ministerial duty to do so
under the Elections Code. Further, the petitioners were entitled under Proposition 218 to file an
initiative to repeal the water rates and the city’s competing claim to remove the measure from the
ballot was “unripe” until the measure had obtained sufficient signatures to qualify for the ballot.
The city appealed and requested amicus support.
Approved Action: File an amicus brief arguing that a declaratory relief action may invalidate an
initiative before it qualifies for the ballot or is approved by the voters. Argue further in favor of
preserving local agency discretion in rate-making. Status of Filing: The League filed the brief
but the court dismissed the appeal as moot because the city had issued the title and summary.
Brief Writer: The League thanks John O. Pinkney, with Slovak Baron Empey Murphy &
Pinkney, LLP, for preparing the brief.

Section 1983 Actions
Morris, et al. v. George
Pending Court: U.S. Supreme Court
Case Number: 13- 731 [Nos. 11-55956 and 11-56020 (9th Circuit)]
Citation: 724 F.3d 1191
Sheriff deputies were dispatched to a residence where a distraught woman reported her husband
had a gun. The husband emerged with a gun and a walker. When he pointed the gun at a deputy,
the officers fired shots that killed him. The wife then brought this Section 1983 action alleging
excessive force. The district court denied qualified immunity for the officers, finding
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contradictory evidence about whether the decedent actually pointed the gun at the deputy and
presented an immediate safety threat. The 9th Circuit agreed on appeal, holding that a jury could
find the officers used excessive force. The dissent argued the court should have independently
reviewed the whole record to find no excessive force because there was no competent evidence
to support the plaintiff’s version of the facts. The county’s petition for writ of certiorari followed,
asking the U.S. Supreme Court to clarify on what basis a denial of qualified immunity can be
reversed when the record clearly shows the plaintiff’s version of the incident is inaccurate.
Approved Action: File an amicus brief with the Supreme Court supporting the cert petition.
Focus on the negative impact of the ruling on law enforcement’s effectiveness in making
discretionary decisions and the increased litigation costs resulting from undercutting qualified
immunity. Status of Filing: The League filed the brief and the matter is pending.
Brief Writers: The League thanks Thomas E. Montgomery, San Diego County Counsel,
and Morris G. Hill, Senior Deputy County Counsel, for preparing the brief.

Tort Liability
Bertoli v. City of Sebastopol
Pending Court: 1st District Court of Appeal
Case Number: A139976
Citation: None
The plaintiff suffered traumatic brain injury when she was hit by a car on a State highway while
walking in the crosswalk at an intersection within city limits. The plaintiff claimed the
intersection and crosswalk constituted a dangerous condition of public property and named the
State, the city and numerous other defendants in her action. The city argued it could not be liable
since it did not own, design, install, maintain, or control the subject area, which is solely owned
and controlled by the State. The trial court disagreed, finding the city had an “arguable
obligation” (under a maintenance agreement between the city and the State) to trim nearby trees
to prevent their shadows from extending over the crosswalk in the intersection. The court
rejected the city’s assertion that any duty to trim the trees related solely to unblocked pedestrian
use of the sidewalk. The city filed a writ petition to appeal the ruling.
Approved Action: File an amicus brief with the Court of Appeal supporting the city,
highlighting the negative impact on cities that would result from expanding their potential
liability for injuries occurring on State highways located within city boundaries. Status of
Filing: The League filed the amicus brief, but the Court of Appeal declined to accept it and also
denied the city's petition.
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Brief Writer: The League thanks A. Byrne Conley, with Gibbons and Conley, for
preparing the brief.
Hampton, et al. v. County of San Diego
Pending Court: California Supreme Court
Case Number: S213132
Citation: previously published at 218 Cal.App.4th 286
Plaintiffs sued for dangerous condition of public property after sustaining injuries in a vehicle
collision at an intersection of two county roads. They alleged the intersection was defectively
designed since it provided inadequate sight distance for drivers. The Court of Appeal concluded
there was design immunity, finding the discretionary element of design immunity may be
established either by evidence of appropriate public entity discretionary approval of the design
plans at issue or evidence that the plans conformed with previously-approved standards. The
plaintiffs sought Supreme Court review and the court granted review of the following question:
Does a public entity establish the discretionary element of design immunity by presenting
evidence that its design plans were approved by an employee with the discretion to do so, even if
the plaintiff presents evidence that the design at issue violated the public entity's own standards?
Approved Action: File an amicus brief with the Supreme Court, supporting the county on the
merits. Status of Filing: The League has not yet filed the brief.
Brief Writer: The League thanks Daniel P. Barer, with Pollak, Vida & Fisher, for agreeing
to prepare the brief.
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