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LEGAL ADVOCACY REPORT
April 22, 2015
The League of California Cities® Legal Advocacy Committee considered the following appellate
cases for amicus support from February 6, 2015 through April 17, 2015. League amicus filings
are available at www.cacities.org/recentfilings. To submit a request for amicus assistance, go
to www.cacities.org/requestamicus. For more information about the Legal Advocacy Program,
go to the Legal Advocacy Center at http://www.cacities.org/Member-Engagement/ProfessionalDepartments/City-Attorneys or contact the League’s Legal Department staff:
Patrick Whitnell, General Counsel, at (916) 658-8281 or pwhitnell@cacities.org
Koreen Kelleher, Assistant General Counsel, at (916) 658-8266 or kkelleher@cacities.org
Corrie Manning, Deputy General Counsel, at (916) 658-8267 or cmanning@cacities.org
Janet Leonard, Legal Assistant, at (916) 658-8276 or jleonard@cacities.org
We gratefully acknowledge and thank all of the attorneys identified below who volunteered and
devoted their time, effort and expertise to advocate on behalf of California cities. We also thank
their associated public agencies and law firms for the generous support.

Attorney General Requests for Views
AG Opinion 14-1203
Pending Court: N/A
Case Number: AG Opinion 14-1203
Citation: None
Assembly member Kevin Mullin requested an opinion from the Attorney General on the
following questions:
1.

Would a local agency be in violation of online agenda posting requirements, pursuant to
Government Code section 54954.2, if the agency website experiences technical
difficulties (for example, due to a power failure, cyber-attack, or other third-party
interference), that results in the agenda becoming inaccessible to the public for a portion
of the 72-hour mandated posting period prior to the agency’s regular meeting?
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2.

If such technical difficulties prevent a local agency from posting the agenda to its website
for 72 hours prior to a regular meeting, but the agency meets all other Brown Act
requirements and posts the agenda to its website once the technical difficulties are
resolved, may the agency lawfully continue with the meeting as regularly scheduled?

Approved Action: Submit a comment letter to the Attorney General with the League’s views on
the questions presented.
Status of Filing: The letter was filed and the matter is pending.
The League thanks letter writer Corrie L. Manning, the League’s Deputy General Counsel.

California Public Records Act (CPRA)
Fredericks v. Superior Court, et al.
Pending Court: 4th District Court of Appeal, Division 1
Case Number: D066229
Citation: 2015 WL 222374
In response to a CPRA request for disclosure of all complaints or requests for assistance
pertaining to burglary or identity theft during the previous six months, the City of San Diego
released records only for the previous 60 days. The requestor petitioned the court to order the
City to produce all records requested. Citing County of Los Angeles v. Superior Court (Kusar),
the City argued only records pertaining to “current” or “contemporaneous” police activity must
be disclosed under Government Code section 6254(f)(2); records older than 60 days were
“historical” rather than current or contemporaneous. The trial court denied the petition, but the
Court of Appeal reversed. The court found nothing in the statute allows a city to set a fixed time
limit as to when a record is no longer current or contemporaneous. Rather, certain statutorilyidentified reasonableness concerns must be considered on a case-by-case basis, including the
fiscal and workload burdens on the agency. The court then remanded the case to the trial court
for consideration of those factors as related to the request. The City did not seek review or
depublication of the decision.
Approved Action: Monitor the case.
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Pasadena Police Officers Assn. v. Superior Court, et. al.
Pending Court: 2nd District Court of Appeal, Division 1
Case Number: B260332
Citation: None
Following a police officer’s fatal shooting of a suspect, the City of Pasadena requested an
evaluation from the county Office of Independent Review (OIR) of the police department’s
policies -- including as they related to the incident. The OIR group based its resulting report on a
review of the department’s criminal and administrative (personnel) investigations of the incident,
and portions of the investigation reports were recited or referenced in the OIR report. When the
City received several CPRA requests for the OIR report, the City proposed to release the
document with redacted portions to preserve the officers’ right to confidentiality of their
personnel record information. The police officers’ union filed this reverse CPRA lawsuit against
the City, seeking to enjoin release of the redacted report. The union argued the entire report was
a police officer personnel record, subject to disclosure only in conformance with Pitchess
requirements. The newspaper and other requesting parties intervened, arguing for the report’s
full disclosure. The trial court agreed with the City’s approach and entered judgment allowing
the City to release the redacted report. The union then filed a writ petition with the Court of
Appeal and the judgment was stayed. The court ordered additional briefing and the City
requested amicus support.
Approved Action: Monitor the case.

CEQA
Friends of the Willow Glen Trestle v. City of San Jose (City)
Pending Court: 6th District Court of Appeal
Case Number: H041563
Citation: None
A citizens’ group challenged the City’s approval of a project to demolish and replace a wooden
railway trestle bridge crossing a creek. The group claimed the bridge was an “historical
resource” as defined under CEQA, and an EIR was required because CEQA provides that
projects causing “substantial adverse change in the significance of an historical resource”
significantly affect the environment as a matter of law. The City argued an EIR was not required
because the City had determined in its discretion that the bridge was not an historical resource.
Therefore, approval of the project pursuant to a mitigated negative declaration was sufficient.
The trial court ordered preparation of an EIR, finding there was substantial evidence to support a
“fair argument” that the demolition of the bridge may cause a substantial adverse change in the
significance of an historical resource.
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Approved Action: File an amicus brief with the Court of Appeal supporting the City, arguing a
city’s discretionary designation of an historical resource for purposes of CEQA analysis is
subject to the deferential substantial evidence standard of review.
Status of Filing: The amicus brief has not yet been filed.
The League thanks brief writer Timothy M. Taylor with Stoel Rives LLP.

Labor & Employment
Martin v. Inland Empire Utilities Agency (Agency)
Pending Court: 4th District Court of Appeal, Division 2
Case Number: E057871
Citation: None
The Agency’s former employee sued the Agency, alleging defamation and FEHA violations that
included retaliation, racial discrimination and wrongful constructive termination. The Agency
maintained a policy prohibiting employees from disclosing confidential Agency materials.
However, the plaintiff’s attorneys produced numerous documents during discovery --many of
which the plaintiff had improperly removed from the Agency without permission -- containing
privileged and confidential communications between the Agency and its counsel. When Agency
counsel asked for return of the documents, plaintiff’s counsel refused and continued to use the
documents in the litigation. Agency counsel then moved for return of the documents and
disqualification of plaintiff’s counsel on ethical grounds. The Court of Appeal found plaintiff’s
counsel should have been disqualified because the Agency was at risk of suffering future damage
since plaintiff’s counsel still had the documents.
Approved Action: Join in the City of Oakland’s amicus letter filed with the Court of Appeal
requesting publication of the opinion.
Status of Filing: The letter was filed and the matter is pending.
The League thanks letter writer Barbara Parker, the City Attorney of the City of Oakland.
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Pension and Benefits
South Pasadena Police Officers Association v. City of South Pasadena (City)
Pending Court: 2nd District Court of Appeal
Case Number: B254176
Citation: None
After the City and the unions reached impasse on successor collective bargaining agreements, the
City imposed terms resulting in reduced contributions to retiree health insurance premiums for
active employees. The unions challenged the City’s action as violating both the federal and State
constitutional contract clauses. Citing to language in the expired contracts, they argued active
employees had vested contractual rights to full payment of retiree health insurance premiums for
life. Applying contract law principles, the trial court concluded the current employees’ rights to
100 percent payment of retiree health insurance premiums did not extend past the expiration of
the former contracts. The appellate court agreed in an unpublished opinion, finding no express or
implied right to lifetime full funding of retiree health premiums was created for current
employees under the expired collective bargaining agreements. Rather, the parties’ conduct
showed a mutual understanding that the benefit would remain negotiable under future contracts.
Approved Action: File an amicus letter joining the City’s letter requesting publication of the
opinion.
Status of Filing: The letter was filed and the matter is pending.
The League thanks letter writer Janis L. Herbstman, Counsel for the California State
Association of Counties.

Proposition 26
Citizens for Fair REU Rates, et al. v. The City of Redding (City), et al.
Pending Court: 3rd District Court of Appeal
Case Number: C071906
Citation: None
The City operates an electric utility and charges it a Payment In Lieu of Taxes (PILOT) to match
the 1% property tax that would apply to the utility’s assets if it were privately owned. The City
raised the utility rates after Proposition 26 passed. Citizens’ groups then challenged the PILOT
transfer, claiming it was effectively a tax requiring voter approval. The Court of Appeal
concluded the PILOT constitutes a tax under Proposition 26 unless the City can prove on remand
that the amount collected is necessary to cover the reasonable costs to provide the utility. The
Court rejected the City’s assertion that the PILOT was grandfathered under Proposition 26.
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Rather, the court found the PILOT is subject to the City’s annual discretionary reauthorization
and imposition as an annual budget line item.
Approved Action: File amicus letters with the Supreme Court, supporting the City’s petition for
review of the ruling on the merits and requesting depublication of the opinion in any event.
Status of Filing: The letters were filed and the matter is pending.
The League thanks letter writers Rick W. Jarvis and Benjamin P. Fay with Jarvis Fay
Doporto & Gibson, LLP.

Takings
Lynch v. California Coastal Commission
Pending Court: California Supreme Court
Case Number: S221980
Citation: 229 Cal.App.4th 658, review granted December 10, 2014
Owners of adjacent ocean bluff-top homes in the City of Encinitas applied to the City for
authorization to replace an erosion control structure, a mid-bluff wall, and the lower section of a
private stairway providing beach access from their homes. The City approved the project but
while the related coastal development permit (CDP) application was pending, a storm destroyed
portions of the existing structures. The homeowners amended their CDP application to include
demolishing the remainder of the erosion control structure, constructing a new seawall, installing
mid-bluff geogrid protection, and reconstructing the lower section of the staircase. The Coastal
Commission approved the CDP but imposed conditions 1) precluding reconstruction of the
stairway, 2) limiting the CDP’s duration to 20 years, and 3) requiring the owners to record deed
restrictions acknowledging their agreement to comply with the conditions. The homeowners
objected to the conditions, but recorded the deed restrictions and proceeded with construction.
They also filed a writ petition challenging the conditions. The Court of Appeal held the
homeowners waived their right to judicially challenge the conditions when they recorded the
deed restrictions and accepted the benefit of the CDP by completing the project.
The Supreme Court then granted the homeowners’ petition for review of the following questions:
(1) whether the homeowners waived their right to challenge the CDP conditions by recording the
deed restrictions and constructing the project; (2) whether the Commission violated the Public
Resources Code or the federal Constitution by limiting the permit’s duration to 20 years; and (3)
whether the homeowners were required to obtain a CDP to reconstruct the stairway.
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Approved Action: Join with CSAC in an amicus brief supporting the Commission on the merits
of the waiver issue. The brief will not take a position on the Commission’s conditions.
Status of Filing: The brief has not yet been filed.
The League thanks brief writer Jennifer B. Henning, General Counsel for the California
State Association of Counties.

Telecommunications
Montgomery County, MD. v. U.S. and F.C.C.
Pending Court: 4th Circuit Court of Appeals
Case Number: 15-1240
Citation: None
The Federal Communications Commission (FCC) issued new wireless tower siting rules
implementing Section 6409(a) of the federal Middle Class Tax Relief and Job Creation Act of
2012. Section 6409(a) generally provides that local governments must approve an eligible
facility’s request for modification of an existing wireless tower or base station that does not
substantially change the physical dimensions of the tower or base station. The League, CSAC
and SCAN NATOA submitted joint comments during the FCC’s rule-making process
concerning definitions affecting cities and counties in section 6409(a) and the procedural
requirements for processing local permits. The FCC did not incorporate the comments in the
rules it adopted that also include a 60-day “shot clock” for processing eligible facility requests.
Montgomery County, Maryland has filed a petition for review challenging the FCC order
adopting the rules. A group of local public agencies, including the Cities of Los Angeles,
Ontario, Redwood City and San Jose, also filed a petition for review of the order and the matters
are consolidated in the Fourth Circuit Court of Appeals.
Approved Action: Join with CSAC and SCAN NATOA again and file an amicus brief in the
Fourth Circuit, asking the court to reconsider the rules that significantly impact the local control
interests of cities and counties.
Status of Filing: The brief will be filed shortly.
The League thanks brief writers Robert "Tripp" May with the Telecom Law Firm and
Javan N. Rad, the Chief Assistant City Attorney for the City of Pasadena.
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Vehicle Code
People v. Rekte
Pending Court: California Supreme Court
Case Number: S224030
Citation: 181 Cal.Rptr.3d 912
The defendant received a mailed citation for running a red light in the City of Riverside. He
challenged the citation and at trial the City introduced ATES photographs and video of the
intersection, showing the defendant’s vehicle was behind the limit line after the light turned red
and made a right turn without stopping. The defendant’s expert witness testified the
intersection’s yellow light interval was less than CalTrans’ requirements. Based on the expert
testimony, the defendant claimed the ATES evidence was sufficiently unreliable to create a
reasonable doubt as to guilt. The Court of Appeal held the evidence of the yellow light interval
discrepancy rebutted evidentiary presumptions of reliability for the ATES photographs and
video, thereby requiring exclusion of the ATES evidence. There was therefore insufficient
evidence to show the defendant ran the red light and the conviction was reversed.
Approved Action: File an amicus letter with the Supreme Court requesting depublication of the
opinion.
Status of Filing: The letter was filed but the court denied the request.
The League thanks letter writer Andrew J. Brady with Alston & Bird LLP.

Zoning
City of Berkeley (City) v. 1080 Delaware LLC
Pending Court: 1st District Court of Appeal
Case Number: A142162
Citation: None
The City issued a conditional use permit (CUP) for construction of a mixed-use building with
rental housing units. The CUP included a condition requiring the project to comply with the
City’s inclusionary housing ordinance providing that 20 percent of newly constructed rental units
must be reserved for low income housing. A bank acquired the building through foreclosure and
challenged the condition. The bank argued it was invalid in light of the ruling in Palmer v. City
of Los Angeles that inclusionary housing ordinances requiring affordable rental unit set-asides
are preempted by the Costa-Hawkins Act. The Court of Appeal held the City could enforce the
permit condition requiring compliance with the ordinance notwithstanding the Act. The court
found the City was enforcing the condition rather than the ordinance, and the exclusive remedy
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for challenging a CUP condition was to bring an action within 90 days of the CUP approval.
Since no such action was initiated, the condition remained enforceable.
Approved Action: File an amicus letter with the Court of Appeal requesting publication of the
opinion.
Status of Filing: The letter was filed and the court published the opinion.
The League thanks letter writer Kevin D. Siegel with Burke Williams & Sorensen LLP.
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