330 West 201h Avenue
San Mateo, CA 94403-1388

CITY OF SAN MATEO

Telephone (650) 522-7020

Office of the City Attorney

12 May2010

Chairman
Fair Political PracticesCommission
428 J Street, Suite800
Sacramento, CA95814
RE:

Ag endaItem18: Amendment of Reg ulation18703.3

-

Definition of Source of lncome

DearCommissionChair:

On behalf of theLeag ue of Calif orniaCitiesCityAttorneysFPPCCommittee, I submit this letter
f or comment on the above-ref erenced ag enda item. . The proposed amendments are being advanced
to include within the definition of source of income(1) persons who control a business entity that is
the source of income to a local official and (2) persons who are either g eneral partners or otherwise
exercise manag ement or control over an entity in which the public official is a partner and f rom
whiCh the official has received income. Thepurpose behind the proposed chang es is to recog nize
the reality that a public of ficial has an interest not only in a business entity that is a source of
income to the official, but also in the people who control and make decisions f or those entities. The
Committee supports theCommission's interest in amending the reg ulations to address this interest;
however, theCommittee has some concerns with the lang uag 'e chosen to accomplish that purpose.
Proposed Section 18703.3(a)(3)

TheCommittee had three concerns with the proposed amendment. First, the proposal would
provide that an of ficial would have an economic interest in, among other thing s, "a controlling
person of a business entity f rom which the official has received income. . . " There does not appear
to be any attempt within this section to define when a person"controls" a business entity. The
Committee believes it would be helpful to provide some g uidance on this matter so that officials can
know better which persons they should consider tobe sources of income. I have discussed this with
Commission staf f , and they have ag reed to consider this issue further.
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In addition, the proposed amendment would require an official to disqualify themselvesfrom
decisions af f ecting persons who own a50% or g reater interest in a business entity that isa source
of income to the official. While this certainly makes sense when the official knows or has reason
to know who owns such an interest in business entity sources of income to the official, this is not
always possible. TheCommittee was concerned about this and sug g ested that the reg ulations be
revised to indicate that an official shall not penalized f or not treating an individual who owns a
50% or g reater interest in a business entity source of income to the of ficial as a separate source
of income if the official did not know and did not have reason to know of the individual's
ownership interest in the entity. In my discussions withCommission staf f , they pointed out that
the lang uag e inGovernmentCode section87100 already limits violations to situations where an
official"knows or has reason to know he has afinancial interest" in a decision in which he
participates. This suf ficiently meets theCommittee's second concern.
Finally, theCommittee f ound the lang uag e to be confusing and difficult to f ollow. The
Committee would of f erthe f ollowing revision as an alternative that mig ht make the amendment
more clear:
(3) In addition to having an economic interest in any business entityfrom which the official has
received income of fivehundred dollars($500) or more within12 months prior to the time when
the relevant governmental decision is made, the official has an economic interest in:
(A) any person owning a50% or greater interest in such business entity; arid
(B) any person exercising control over suchbusiness entity, regardless of the extent of their
ownership interest.
Proposed Section 18703.3(a)(4)

TheCommittee supports the Commission's interest in adding this subsection, but is concerned
that it may be underinclusive. The proposed amendment is trig g ered by the official's position as
either a limited or g eneral partner in a business entity. This would appear to exclude limited
liability companies, a popular alternative to partnerships. In addition, the proposed amendment
would only apply to g eneral partners who exercise manag ementor control of the business entity.
However, there are cases where manag ement and control of a partnership(orLLC) is manag ed
by someone other than a g eneral partner (orLLC member). TheCommittee would sug g est the
f ollowing revisions to the proposed amendment to address these concerns:
(4) If an official is a general partner or a limited partner(or a member in the case of anLLC) in
a business entity f rom which the official has received income of five hundred dollars($500) or
more within the12 months prior to the time when the relevant governmental decision is made,
the official has an economic interest in thegeneral partners ofthe b-...��;iness entitypersons who
exercise management or control of the business entity.
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I hope youfind these comments helpful in your deliberations on the proposedamendments. My
schedule does not permit my attendance at theCommission meeting onMay13. However, a
member of ourCommittee will be present to participate in the process and answer anyquestions
theCommission may have.

. Mason
CityAttorney of SanMateo

CC:

ScottHallabrin
SukhiBrar

