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RISK TRANSFER BASICS 
The term “Risk” as used in this paper refers to the chance of financial loss where there is 
uncertainty as to whether the loss will take place, and as to the extent of the loss. 
 
The risk of loss is always present. To manage risk in a contract, it must be identified and it 
must be evaluated in terms of its likely frequency of occurrence and potential severity. 
Proper communication among city officials, including the City Attorney, and employees is 
essential to properly handle the risk of loss. 
 
By entering a contract, the city and its contractor create risk. The activities to be 
performed under the contract, the business relationships between the parties, the 
presence of parties on the worksite - all present potential for loss. The contract activities 
can cause accidents resulting in property damage or injury. Acts involving the contracting 
parties can lead to litigation, such as in breaches of contracts. Employees and others can 
get hurt or suffer personal injury such as defamation or discrimination. 
 
PURPOSES OF CONTRACTUAL RISK ALLOCATION 
 
For many reasons, proper allocation of risk is important in municipal service contracts. 
Among these reasons are: 
 
Keeping Risk with Control 
Lowering the City’s Exposure 
Protecting City Coverage Limits 
Protecting City Loss History 
Protecting Against Assessments 
Controlling Legal Costs 
 
KEEPING RISK WITH CONTROL 
 
The issue of risk control becomes problematic when the city faces the possibility of a loss 
over which it has little or no control. Therefore, the city must ensure that contract 
indemnity arrangements are written in favor of the city and that insurance backs the 
indemnity agreement. This keeps the responsibility for loss with the contractor where it 
belongs. 



 

 

 
The insurance of the contractor then applies to the city (1) as an additional insured under 
general liability policies and (2) because the contractor has coverage for liability assumed 
in the indemnity agreement (contractual liability coverage). Preserving coverage by both 
methods is important. Neither form of protection should ever be waived. 
 
REDUCING THE CITY’S EXPOSURE 
 
When the city successfully transfers responsibility for loss and backs that risk transfer with 
collectible insurance, the city has effectively lowered its exposure to loss. In many 
respects, this type of transfer is the most cost-effective protection obtainable, because the 
transfers usually bring into play insurance that has already been paid for (by the 
contractor) but which would be unavailable to the city without the proper contractual 
provisions. 
 
PROTECTING THE CITY’S COVERAGE 
 
The city’s coverage should be protected from loss that could be paid by the contractor. 
Otherwise, the city’s own coverage may be in jeopardy. This concept applies to both 
commercial insurance and coverage through a self-insurance pool. It makes good sense 
to use contractual risk transfer to protect the city’s own coverage program. 
 
PROTECTING LOSS HISTORY 
 
Underwriters scrutinize loss history when reviewing an applicant for coverage. Both 
insurance underwriters and pool managers are interested in the frequency and severity of 
past losses for three to five years and sometimes for longer periods. 
 
If some of the risks of loss can be transferred by contract, the city’s loss history will 
improve. A superior loss history makes the city more attractive to an underwriter (including 
pool underwriters) considering providing coverage. It can also result in dividends or 
retrospective premium returns. 
 
PROTECTING AGAINST ASSESSMENTS 
 
The city should note that the more losses it sustains, the greater the chance that its 
assessments, retrospective adjustments or premiums will increase. Given that 
perspective, the city has an incentive to reduce the chances of loss. One of the more 
practical and cost-effective methods for doing so is contractual risk transfer. 
 
CONTROLLING LEGAL COSTS 
 
Allocation of risk usually includes allocation of the responsibility to handle defense for both 
the indemnitor and indemnitee. Unless there is a conflict of interest, a single defense 
reduces the legal cost that would otherwise be associated with dual discovery, trial 
preparation and similar costs. 



 

 

 
SOME INSURANCE CONCEPTS 
 
The typical contractor’s insurance program consists of three primary policies: auto, 
general liability and workers’ compensation (which includes employer’s liability coverage). 
The names of these policies run vertically in the diagram. Also, the contractor may buy 
umbrella or excess liability insurance to increase the limit of the underlying policies and to 
provide coverage (subject to a self-insured retention (SIR)) for other losses. 
 
GENERAL LIABILITY INSURANCE 
 
General liability insurance is also referred to as “GL,” “CGL “ (for “commercial general 
liability”) and “primary liability.” Some contracts call for “comprehensive” general liability 
insurance. This type of coverage was replaced in 1985 with the “commercial” form and the 
older term should not be used. 
 
General liability insurance from the contractor is usually the key to successful risk transfer 
for the city. GL covers bodily injury, property damage liability, personal injury (such as 
defamation) and advertising injury (which may include offenses such as trademark 
infringement). “Products” liability arising out of the products of the insured (such as food 
served at a community event) is covered. The contractor’s “completed operations” 
(finished work) is covered. You should be concerned about this part of the contractor’s 
insurance program because it is a risk that lingers long after the contractor is gone. 
 
Most GL policies are written for a limit of $1 million or less. Where higher limits are 
required, “umbrella” or “excess” policies (discussed below) usually provide them. 
 
GL does not cover some important liability risks, such as automobile usage and many 
forms of “professional liability.” It also excludes aircraft and watercraft, but those 
exposures are rare in most municipal contracts. Where they exist, special coverage is 
needed. 
 
General liability coverage is somewhat “standardized” in that an insurance industry 
organization called the “Insurance Services Office” or ISO has developed a standard GL 
form. Commonly it is referred to by its ISO form number-CG 00 01. The form number 
usually includes an edition date that becomes part of the form number. Example: CG 00 
01 11 85, which means it is a CGL form with an edition date of November 1985 (which 
happens to be the first edition of this particular form). This form number is usually found in 
the lower left corner of each page of the form. 
 
Edition dates are important for this and other standard insurance forms because the 
various editions contain subtle coverage differences, some of which may be highly 
important to the city. Although a form may be succeeded by a subsequent edition, usually 
older editions are still in use. 
 
WORKERS’ COMPENSATION INSURANCE 



 

 

 
Workers’ compensation insurance is also an important coverage to require from 
contractors. It covers employee on-the-job injuries. Statutes specify that under some 
circumstances the city must verify that the contractor has this coverage if the contractor is 
to perform work for the city and has employees. See, for example, Cal. Labor Code 
§§1860, 1861. 
 
Workers’ compensation benefits are set by statute. Medical benefits have no maximum. 
Part of the workers’ compensation policy includes coverage known as “employer’s liability” 
(also called “EL”). Rarely does this coverage come into play, because the workers’ 
compensation benefits are designed to be the employee’s sole source of compensation 
and medical payments. Nevertheless, those rare EL losses may not be covered anywhere 
else, so cities should require that contractors who need to provide workers’ compensation 
coverage also provide EL coverage with a reasonable limit, usually no less than $1 million. 
EL is usually scheduled under an umbrella policy, providing additional limits. 
 
AUTOMOBILE LIABILITY INSURANCE 
 
The third most common type of coverage required of contractors is automobile liability 
insurance (sometimes called “AL”). Although auto policies also cover physical damage to 
the insured autos (in addition to liability), that generally is the contractor’s concern. The 
city’s specifications should provide for the liability side of auto coverage. Like GL, AL 
covers property damage and bodily injury, but only where autos are involved. 
 
If the contractor firm owns no vehicles (for example a small professional service firm in 
which the principals use their own cars), AL coverage is sometimes obtained as part of the 
GL policy through what is called a “non-owned auto” endorsement to the GL policy. This 
protects the insured firm (excess of any available primary coverage such as the 
employee’s policy) against claims arising out of the operation of vehicles not owned by, 
but operated on behalf of the firm, such as rental cars and employee vehicles. 
 
UMBRELLA AND EXCESS LIABILITY 
 
Umbrella and excess liability policies “lie above” primary liability policies to provide higher 
limits and sometimes broader coverage, but there are differences between the two forms. 
An umbrella policy can be used to raise limits over several policies at once, including auto 
liability, general liability and employer’s liability. In fact, this arrangement is common. 
 
Umbrella Policy: Umbrella policies are often lumped together and categorized with 
excess policies. While both umbrella and plain excess policies are in the true sense of the 
word “excess” over the primary layer of coverage, there are critical distinctions. An 
umbrella policy has four distinct functions: 
 
It provides coverage in excess of reduced or exhausted underlying limits. In the event the 
underlying primary policy does not apply for any reason, assuming it was scheduled and 



 

 

maintained, the umbrella policy will drop down and apply as though it were a primary 
policy subject to a self-insured retention. 
 
It provides limits excess of the underlying layer and underlying limits. 
 
It provides drop-down coverage. 
 
It provides coverage broader than that available in the underlying policy. However, in the 
current marketplace umbrella coverage does not always provide broader coverage. 
 
PROFESSIONAL LIABILITY AND ERRORS & OMISSIONS LIABILITY 
 
Usually professional or “E&O” liability coverage is required only of service providers in 
certain professions or who provide a service more likely to be involved in purely economic 
damages rather than bodily injury or property damage. There is a distinction between the 
two types (“professional” and “errors and omissions”) but that distinction is often muddied, 
even in the minds of experienced insurance professionals. 
 
Common examples of contracts in which these types of coverage might be required 
include architectural, engineering, law, medicine, management consulting, financial 
management or advising, property management, surveying and others. Usually this 
coverage is required of these service providers in addition to GL, workers’ compensation 
and AL (as appropriate). 
 
PROPERTY INSURANCE 
 
As a broad general category, property insurance includes buildings and contents 
coverage, boiler and machinery coverage, crime insurance and other types of coverage. 
Property insurance is not an issue in most municipal contracts. The city takes care of 
covering its own property, as does the contractor. Construction contracts sometimes are 
the exception because the city has property in control of the contractor and because 
construction requires a special type of insurance called “course of construction” (also 
known as “builder’s risk”) insurance. Either party could arrange this coverage, since both 
have property at risk. 
 
Even in construction contracts, however, it is most common for each party to insure its 
own property. Because property insurance is really “first party” coverage, it does not fit 
precisely into a discussion of risk transfer in contracts, which generally involve only third 
party liability coverages. 
 
A lease is another type of contract in which property insurance may be an issue. Either the 
landlord or the tenant can be responsible in the lease for property insurance. However, it 
is more common for the landlord’s insurance program to cover the building and fixtures. 
Tenants may be responsible to cover improvements and betterments that they may make 
to the property if those improvements and betterments will have value to the landlord after 
the tenant vacates. 



 

 

 
OTHER TYPES OF INSURANCE 
 
Other types of insurance should be required of contractors based on the city’s assessment 
of risk and the activities to be done. Examples could include aircraft liability for aerial 
surveyors, marine insurance for marine operators for cities with ports, watercraft liability 
insurance for lake patrols, “Force Majeure” coverage for so-called “Acts of God” on major 
public works projects, etc. 
 
INDEMNITY 
 
Calif. Civ. Code §2772 states that, “Indemnity is a contract by which one engages to save 
another from a legal consequence of the conduct of one of the parties, or of some other 
person.” In the contract setting, indemnity means an agreement to compensate or make 
whole a party (sometimes called the “indemnitee”) after a loss. The party agreeing to 
indemnify assumes the financial responsibility to pay for the loss and may assume 
additional responsibility, such as settling claims, defending the indemnitee and other 
duties. This indemnity agreement (also called “hold harmless” agreement) is not the same 
thing as insurance. It is a contractual obligation voluntarily assumed by one party toward 
another. Without insurance or some other means of financing this obligation, the 
contractor would have to pay this amount out of his or her own pocket. 
 
FINANCIAL GUARANTEE 
 
In its contracts, the city usually seeks to transfer project-related risk to the contractor. In 
order to ensure that this risk transfer accomplishes its goal, the city must be indemnified 
and the contractor must have the financial ability to provide the promised indemnity. In 
many instances, contractors do not have adequate resources to stand behind an 
indemnity agreement. Therefore, when service contracts are prepared and drafted, it is 
essential that those contracts include indemnity agreements and insurance 
requirements. The contractor must provide insurance to assure he or she will keep the 
promise to indemnify the city. 
 
Some contractors may try to provide protection through a self-insured program. Generally, 
the city should refuse such an arrangement. A self-insured contractor can go bankrupt and 
fail to pay the loss. Even without a bankruptcy, it may be very difficult to make the 
contractor honor the obligation to defend the city. Therefore, it is important to require 
insurance from the contractor and to reject “self-insurance” as a financial guarantee of the 
indemnity agreement. 
 
If, for some reason, the city must accept self-insurance from a contractor (such as a sole 
source) the city should obtain some form of financial guarantee such as bonds, letters of 
credit, or some other form of guaranteed payment. 
 
ADDITIONAL INSURED STATUS 
 



 

 

There are two types of protection commonly available to the city from the contractor’s 
insurance. The first is based upon liability assumed by the contractor under the contract 
with the city. This liability of the contractor usually is covered under his or her liability 
policy. With the exception of the defense obligation, this form of protection is not, 
technically speaking, provided directly to the city. Rather, the insurer will pay those sums 
that the contractor owes to the city based upon the contractor’s assumption of the city’s 
tort liability. The second form of protection available to the city arises where the 
contractor’s insurer is required to add the city as an additional insured to the 
contractor’s policy. 
 
There is a major distinction between these two forms of protection. If the city is entitled to 
coverage based solely upon the liability assumed under the contract, the city is not 
“insured.” Rather, the contractor has protection for liability it has assumed by contract. 
This obligates the insurer to indemnify the contractor who can then use the funds to 
reimburse the city. 
 
This is very different from additional insured status. As an additional insured, the city is 
entitled to all benefits under the policy. Included among these benefits is a right to defense 
coverage and “privity of contract” - the right to go to the insurer as a party to the contract 
(insurance policy), rather than through the contractor, and to enforce an implied covenant 
of good faith and fair dealing. 
 
EVALUATING THE RISK IN THE CONTRACT OR ACTIVITY 
 
IDENTIFYING POTENTIAL CAUSES OF LOSS 
 
To determine the type of insurance to require in a contract, one must first assess the 
scope and nature of the risk. It should be clear what types of activities will be taking place, 
and what businesses and individuals could be harmed by the ongoing activity. The risk 
analysis should also consider what property could be damaged and how severely. 
 
Some issues to consider include: the existence of underground pipes or electrical 
conduits; the possibility of releasing any type of pollutant onto or into land or waterways; 
whether or not there are likely to be large numbers of people involved; any inherently 
dangerous activities; the type of equipment that will be used on the project; and whether 
the contractor or builder involved has taken precautions to ensure that there will be no fuel 
spills, battery acid or anything similar deposited into the soil. 
 
A complete analysis and identification cannot be done in every instance. However, certain 
types of projects are similar. Nevertheless, those responsible for monitoring this process 
should use their own judgment in determining when a specialized review of the document 
and the risks is warranted. 
 
There is no substitute for thoughtful analysis, particularly in contracts that deviate in any 
way from a standard. This is the most important part of the transfer of risk, namely 



 

 

identifying the exposure and ensuring that the risk transfer and control measures are 
adequate to protect the city. 
 
The following list identifies some elements that may give rise to risks in which careful 
exposure analysis is critical. This is a partial list. 
 
Potential High Risk/Special Insurance Required 
 
Crowd exposures 
Computer hardware or software 
Plumbing 
Work near water, docks, wharves 
Work involving vehicle 
Work involving aircraft 
Work involving watercraft 
Marine work of any kind 
Medical services 
Construction management 
Legal services 
Handling of funds or assets 
Other professional services 
Inspection services 
Zoning or planning services 
Electrical work 
Use or serving of alcohol 
Work near roads 
Work with natural gas 
Work near airports 
Work near railroads 
Underground work or excavation 
Work near waterways 
Design engineering or architectural services 
Any pollution or environmental exposure 
Surveys, soil engineering, topographical surveys 
Maintenance or inspection services 
Use of caustics, flammables, explosives 
Armed guards, use of armored cars 
Work involving utilities/provision of service 
Work involving boilers, pressure vessels, turbines 
Heavy equipment 
 
SEVERITY INDICATORS 
 
Identifying the risks is relatively easy compared to estimating the potential severity of a 
loss. Here are some important questions for the risk analyst to ask when evaluating the 
risks arising out of the contemplated contract activity. 



 

 

 
Severity-related Questions for the Risk Analyst 
 
How many people will be involved in the activity? 
What will be the nature of their work? 
How many are exposed to injury from one event? 
Can people not associated with the project/activity be harmed? 
What is the exposure to natural disaster (earthquake, flood, windstorm, etc.)? 
What effects would a disaster have on the property or people involved? 
What would be the economic consequences of a delay (to the city)? 
What is the value of city property associated with the activity? 
Can other businesses or entities be harmed/shut down by an occurrence? 
What is the value of the property adjacent to or affected by the activity? 
What types of vehicles will be used, if any? Do they carry passengers? 
How many people will occupy/use the finished product/structure? 
How many could be harmed from an occurrence at the site? 
Could injuries result later from latent defects or poor design? 
Is there any exposure to disease, carcinogens, structural failure, crowd panic, fire, 
crashes, explosions or other occurrences with catastrophic potential? 
 
The objective of these questions is to find the lurking catastrophe in the contracted activity 
or its aftermath. Some real-life examples of extremely severe loss incidents could include: 
 
Communicable disease (such as Legionnaire’s disease) distributed by a ventilating 
system 
Collapse of a structure (such as the Hyatt-Kansas City skywalk) 
Multiple casualties from riots such as at various popular music concerts or international 
soccer games 
Plane crashes 
Failure of parking structures during earthquakes 
 
Having identified loss exposures and isolated the potentially catastrophic ones to the 
extent possible, the next step should be to estimate potential and probable severity to be 
able to protect financially against the risk. Unfortunately, there is no precise way to 
quantify the maximum possible or probable loss. 
 
HOW MUCH COVERAGE? 
 
The practical matter of setting limits for insurance requirements in contracts becomes 
partly a matter of judgment, partly a matter of custom and practice, and especially a 
matter of negotiation. The beginning point of discussion of contractor liability insurance 
limits should be the contract administrator’s estimate of the potential severity of loss. 
 
A principle to keep in mind at the outset is: 
 
“The potential risk of a project is not necessarily related to the size of the project.” 



 

 

 
This principle has two corollaries: 
 
“Many service businesses underinsure as a standard business practice.” 
 
“There is no ‘standard’ limit for liability insurance for contractors.” 
 
Many cities routinely require a limit of one million dollars for general liability, automobile 
liability, and professional liability policies. However, there seems to be no basis for setting 
this particular limit other than convenience. While this limit may be a starting point for 
routine small contracts, the contract administrator should consider $1 million to be a 
minimum limit and should evaluate every prospective contract to see if the exposure 
warrants higher limits. 
 
USING INDEMNITY AGREEMENTS 
 
An indemnity agreement is the principal instrument by which the city transfers risk to the 
contractor. Insurance backs up the transfer financially. Every contract should have both. 
 
Indemnity Agreement A is intended only for use in construction and public works 
contracts. Indemnity Agreement B is for use in other types of service contracts including 
maintenance and professional services. These agreements are presented as examples 
only. 
 
A. Indemnification for contracts of construction and maintenance of property 
related to Construction, including but not limited to railroad crossings. 
 
Contractor and City agree that City should, to the extent permitted by law, be fully 
protected from any loss, injury, damage, claim, lawsuit, cost, expense, attorneys fees, 
litigation costs, defense costs, court costs or any other cost arising out of or in any way 
related to the performance of this agreement. Accordingly, the provisions of this indemnity 
provision are intended by the parties to be interpreted and construed to provide the fullest 
protection possible under the law to the City, except for liability attributable to the City’s 
active negligence. Contractor acknowledges that City would not enter into this agreement 
in the absence of this commitment from Contractor to indemnify and protect City as set 
forth here. 
 
To the full extent permitted by law and excepting only the active negligence of City, 
established by a court of competent jurisdiction or written agreement between the parties, 
Contractor shall defend, indemnify and hold harmless City, its employees, agents and 
officials, from any liability, claims, suits, actions, arbitration proceedings, administrative 
proceedings, regulatory proceedings, losses, expenses or costs of any kind, whether 
actual, alleged or threatened, actual attorney fees incurred by City, court costs, interest, 
defense costs including expert witness fees and any other costs or expenses of any kind 
whatsoever without restriction or limitation incurred in relation to, as a consequence of or 
arising out of or in any way attributable actually, allegedly or impliedly, in whole or in part 



 

 

to the performance of this agreement. All obligations under this provision are to be paid by 
Contractor as incurred by City. 
 
Without affecting the rights of City under any provision of this agreement or this section, 
Contractor shall not be required to indemnify and hold harmless City as set forth above for 
liability attributable to the active negligence of City, provided such active negligence is 
determined by agreement between the parties or the findings of a court of competent 
jurisdiction. This exception will apply only in instances where the City is shown to have 
been actively negligent and not in instances where Contractor is solely or partially at fault 
or in instances where City’s active negligence accounts for only a percentage of the 
liability involved. In those instances, the obligation of Contractor will be for that portion or 
percentage of liability not attributable to the active negligence of City as determined by 
written agreement between the parties or the findings of a court of competent jurisdiction. 
 
The obligations of Contractor under this or any other provision of this agreement will not 
be limited by the provisions of any workers’ compensation act or similar act. Contractor 
expressly waives its statutory immunity under such statutes or laws as to City, its 
employees and officials. 
 
Contractor agrees to obtain executed indemnity agreements with provisions identical to 
those set forth here in this section from each and every subcontractor, subtier contractor 
or any other person or entity involved by, for, with or on behalf of Contractor in the 
performance or subject matter of this agreement. In the event Contractor fails to obtain 
such indemnity obligations from others as required here, Contractor agrees to be fully 
responsible according to the terms of this section. 
 
Failure of City to monitor compliance with these requirements imposes no additional 
obligations on City and will in no way act as a waiver of any rights hereunder. This 
obligation to indemnify and defend City as set forth herein is binding on the successors, 
assigns, or heirs of Contractor and shall survive the termination of this agreement or this 
section. 
 
B. Absolute Indemnification (excluding only sole fault of the public entity) 
Not for use in contracts dealing with construction or maintenance of property 
related to construction. 
 
Contractor and City agree that City, its employees, agents and officials should, to the 
extent permitted by law, be fully protected from any loss, injury, damage, claim, lawsuit, 
cost, expense, attorneys fees, litigation costs, defense costs, court costs or any other cost 
arising out of or in any way related to the performance of this agreement. Accordingly, the 
provisions of this indemnity provision are intended by the parties to be interpreted and 
construed to provide the fullest protection possible under the law to the City. Contractor 
acknowledges that City would not enter into this agreement in the absence of the 
commitment of Contractor to indemnity and protect City as set forth here. 
 



 

 

To the full extent permitted by law, Contractor shall defend, indemnity and hold harmless 
City, its employees, agents and officials, from any liability, claims, suits, actions, arbitration 
proceedings, administrative proceedings, regulatory proceedings, losses, expenses or 
costs of any kind, whether actual, alleged or threatened, actual attorney fees incurred by 
City, court costs, interest, defense costs including expert witness fees and any other costs 
or expenses of any kind whatsoever without restriction or limitation incurred in relation to, 
as a consequence of or arising out of or in any way attributable actually, allegedly or 
impliedly, in whole or in part to the performance of this agreement. All obligations under 
this provision are to be paid by Contractor as they are incurred by the City. 
 
Without affecting the rights of City under any provision of this agreement or this section, 
Contractor shall not be required to indemnify and hold harmless City as set forth above for 
liability attributable to the sole fault of City, provided such sole fault is determined by 
agreement between the parties or the findings of a court of competent jurisdiction. This 
exception will apply only in instances where the City is shown to have been solely at fault 
and not in instances where Contractor is solely or partially at fault or in instances where 
City’s fault accounts for only a percentage of the liability involved. In those instances, the 
obligation of Contractor will be all-inclusive and City will be indemnified for all liability 
incurred, even though a percentage of the liability is attributable to conduct of the City. 
 
Contractor acknowledges that its obligation pursuant to this section extends to 
liability attributable to City, if that liability is less than the Sole fault of City. 
Contractor has no obligation under this agreement for liability proven in a court of 
competent jurisdiction or by written agreement between the parties to be the sole fault of 
City. 
 
The obligations of Contractor under this or any other provision of this agreement will not 
be limited by the provisions of any workers’ compensation act or similar act. Contractor 
expressly waives its statutory immunity under such statutes or laws as to City, its 
employees and officials. 
 
Contractor agrees to obtain executed indemnity agreements with provisions identical to 
those set forth here in this section from each and every subcontractor, subtier contractor 
or any other person or entity involved by, for, with or on behalf of Contractor in the 
performance or subject matter of this agreement. In the event Contractor fails to obtain 
such indemnity obligations from others as required here, Contractor agrees to be fully 
responsible according to the terms of this section. 
 
Failure of City to monitor compliance with these requirements imposes no additional 
obligations on City and will in no way act as a waiver of any rights hereunder. This 
obligation to indemnify and defend City as set forth herein is binding on the successors, 
assigns, or heirs of Contractor and shall survive the termination of this agreement or this 
section. 
 
USING INSURANCE SPECIFICATIONS 
 



 

 

USING “STANDARD” SPECIFICATIONS 
 
“Standard” insurance coverages are undergoing constant change, often resulting in 
reduced coverage, especially for additional insureds and for those to whom the named 
insured is contractually obligated. Insurance companies are increasingly disputing 
coverage, especially when contractual risk transfer is involved. Insurers continuously 
revise their policies in an effort to minimize their exposure under these contractual 
assumptions and transfer of risk. Contract negotiators need to get rid of old “boilerplate” 
wording and aim for a more detailed understanding of contract insurance and indemnity 
provisions. 
 
Each contracting situation is different. This paper provides some guidelines for the risk 
transfer process, but it is not a substitute for good judgment. You will have to make 
adjustments in each contracting situation according to the types of activities contemplated, 
the level of perceived risk, the realities of business in your community, past practices and 
customs and with some sensitivity to the contractor’s existing insurance program. 
 
IDENTIFYING TYPE AND SCOPE OF COVERAGE NEED 
 
General Indemnity 
 
Liability insurance requirements should specify that the coverage will be provided by an 
ISO Commercial General Liability policy, with edition dates of 1985, 1988, or 1990. Cities 
should avoid 1993 or newer CGL forms that contain more restrictive provisions for 
defense. 
 
Some insurers use their own forms instead of the ISO-CGL forms. Often, they modify 
certain ISO provisions and make it much more difficult to assess the scope of coverage. 
While the coverage provided by the standard ISO-CGL forms lacks depth in some areas, 
at least it provides a benchmark upon which one can focus. 
 
The use of non-standard forms should be avoided to the extent possible. If there is no 
other alternative, you should review the entire policy and consult someone knowledgeable 
in insurance coverage matters. 
 
Claims-made coverage should be avoided. When coverage is provided on a claims-made 
basis there could be problems when trying to collect on claims reported after the coverage 
period or because of conflicts with any excess policies or other insurance that might be 
applicable. 
 
Umbrella or Excess Liability 
 
Any umbrella or excess liability coverage required of the party providing insurance should 
be subject to the same requirements as those set forth above for the primary policy. The 
requirements for umbrella coverage also should impose additional requirements. 
 



 

 

For example, the insurance requirements should require that umbrella coverage provides 
a drop down feature and not plain excess coverage that applies only excess of the 
underlying limits. Defense coverage should be provided in addition to policy limits and 
should not include wording that might allow the insurer to recover defense costs expended 
in defending claims not covered by the policy. 
 
Workers’ Compensation 
 
Workers’ compensation coverage required of a contractor should meet the statutory 
requirements, i.e., unlimited medical and statutory benefits. Some “self insureds” purchase 
“excess” workers’ compensation insurance above an SIR. Sometimes this excess 
insurance has a dollar limitation, although the statute allows for no such limited liability for 
an employer. If a loss exceeded the excess policy limit, the contractor would have to pay 
the excess amount. 
 
Workers’ compensation coverage required of contractors should also include employer’s 
liability (EL) insurance with a limit sufficient to avoid a gap between the underlying EL 
policy and the umbrella. Usually this limit is $1 million. 
 
It is not necessary to obtain an additional insured endorsement on a contractor’s workers’ 
compensation policy. In fact, it is not advisable to do so. 
 
Auto Liability 
 
Auto liability should be required if the contractor will be using vehicles on the project. For 
some types of contracts auto liability is the most important coverage. The city is not 
concerned about the contractors auto coverage for physical damage to the contractor’s 
vehicle, only about the liability. 
 
If the contractor does not own vehicles directly, but may use or borrow them during the 
course of the project, a non-owned vehicle endorsement can be added to the contractor’s 
general liability policy. 
 
It may not be necessary to require an additional insured endorsement on a contractor’s 
auto liability policy because the policy automatically includes as an insured a party 
vicariously liable for the named insured’s use of the vehicle. 
 
Professional Liability (Errors and Omissions) 
 
For certain professions, including engineers, architects, consultants, medical professionals 
and attorneys, your city should require professional liability insurance. It is not appropriate 
to request an additional insured endorsement for these coverages because the city does 
not qualify as an additional insured for this type of coverage. 
 
Other Types Of Coverage 
 



 

 

Other types of coverage sometimes required of contractors include environmental 
impairment liability, aviation liability, marine liability and others. 
 
The insurance requirement section of the contract should clarify precisely the type of 
insurance being required. The section should be very detailed. It should also eliminate any 
possibility that any party providing insurance to the city will use self-insurance to provide 
the indemnity under the contract. 
 
DEALING WITH AGGREGATE LIMITS 
 
The aggregate limits of liability imposed by commercial liability policies can be more 
quickly exhausted today than in the past for a variety of reasons, including: 
 
• A general increase in claims frequency 
• An increase in the size of jury awards 
• Changes in how aggregate limits apply to the various primary and excess coverages. 
 
Under the 1986 and later editions of the CGL, all liability claims involving premises 
operations, independent contractors, and contractual liability are subject to one general 
aggregate limit. But under the 1973 editions, each of these three coverage areas is 
subject to only a property damage limit (but not to a single bodily injury limit) that applies 
separately to each project or premises. 
 
Of particular concern is the general liability policy that uses what is referred to as a 
“basket” aggregate. A basket aggregate imposes one aggregate over all coverage under 
the policy as opposed to having a separate products/completed operations aggregate and 
other separate aggregates to all other applicable coverages. 
 
If the city is concerned about the adequacy of aggregate limits, it could request that the 
aggregate limits provided be some multiple of the per-occurrence limit. At a minimum, you 
should require that the insurance be written with a per-location or per-project aggregate 
limit, which means there will be separate limits for your project reflected in the certificate. 
 
Some endorsements that might be used to protect limits include: CG 25 04, “Amendment 
Aggregate Limits of Insurance Per Location”; CG 25 03 11 85, “Aggregate Limits of 
Insurance Per Project”, and CG 25 01 11 85, “Amendment of Limits of Insurance 
Designated Project or Premises.” 
 
Each of these endorsements has problems, and must be reviewed carefully before they 
are used. The preferable approach is to require that the policy apply all limits solely to the 
project or premises involved. This would usually require that the indemnitor purchase a 
separate policy. 
 
The only alternative to requiring separate limits for the project is to require a per 
occurrence limit or aggregate limit high enough to protect the city despite claims that may 



 

 

occur on other projects, thereby eroding coverage. Determining how high this limit should 
be is difficult. 
 
OBTAINING COMPLIANCE 
 
DEALING WITH OBJECTIONS 
 
Here are some common objections you will likely encounter in your efforts to obtain 
compliance with contract specifications: 
 
Objection Response 
 
Your limits are too high. Determine if the contractor can’t or merely doesn’t want to comply 
with the request. If the contractor must buy additional limits for this project the higher limits 
will benefit the contractor for other projects. The cost should not be passed on to the city. 
If the contractor received the specifications prior to issuing the contract, this should not be 
a problem. 
 
My insurer won’t use your form. This was a common objection to custom endorsements 
and sometimes a valid one. By using the proper insurance industry forms this argument 
should be eliminated. 
 
My insurer doesn’t want to be the city’s primary insurer. The contractor or the contractor’s 
broker is misinterpreting the requirement in the specifications, perhaps deliberately. 
Explain that the intent is to avoid use of an “other insurance clause” to defeat the parties 
intent of getting protection through the contractor’s insurance program. 
 
Some of the requirements are already in the policy. See the discussion on developing 
specifications. These specifications are structured as they are for a purpose. 
 
My insurer will not endorse the policy, only issue certificates. This is not an acceptable 
response. You may have to find another contractor. 
 
We don’t have time to meet all your requirements. If this statement is made because the 
city delayed informing the contractor of what was required, the contractor has a point. If 
the contractor is merely protesting the compliance burden, find another contractor. 
 
Our insurer doesn’t meet your requirements and we don’t wish to change. Find another 
contractor or decide if the insurer is acceptable. 
 
Your specifications are too complicated. Explain that most of these requirements benefit 
both parties. Note, however, that some of these requirements are entirely for the benefit of 
the city. 
 



 

 

This endorsement will cost extra, and we shouldn’t have to pay. The cost should have 
been part of the contractor’s bid. If you are working with a sole-source provider, this matter 
may be negotiable, both with the contractor and with the insurer. 
 
You should indemnify us. This argument is sometimes used by contract city engineers and 
other design professionals. Don’t do it. 
 
This coverage is not available. Usually, the contractor really means it is too expensive 
from his or her viewpoint. Sometimes, the contractor’s insurance broker may not have 
adequate access to insurance markets. Do your own checking. 
 
Endorsements 
 
The type of additional insured endorsement used is critical to obtaining coverage. Some 
standard ISO liability endorsements, notably CG 20 09, provide coverage only for the 
vicarious liability of the additional insured. This is not acceptable. 
 
The appropriate endorsement for CGL policies is CG 20 10, which covers any liability 
arising out of the project. However, even with this endorsement there can be problems. In 
1993 CG 20 10 was amended to limit coverage only to ongoing operations. Consequently, 
the additional insured loses valuable coverage under the products and completed 
operations coverage part of the policy. 
 
In addition, beginning with the 1993 ISO-CGL policy which has been approved in most 
states, the insurer is now seeking to include within policy limits as damages, all defense 
costs incurred in defending claims based upon liability assumed in an insured contract. 
Therefore, your insurance specifications should require that neither the policy nor the 
endorsement has an edition date later than 1990. 
 
Basic Insurance Specifications 
 
Sample Specifications A on the following page can be used in many basic contract 
situations, including various service agreements other than construction or professional 
services. They will fit the majority of situations, but may not include all the protections 
available to the city. Also, these specifications may not deal with specific risks such as 
those found in construction projects. 
 
If there is no auto exposure, the specification for automobile liability insurance can be 
deleted and the city should require a non-owned auto endorsement to the contractor’s 
general liability policy. If the contractor has no employees, for example a sole proprietor 
working alone, the workers’ compensation requirement may be deleted. 
 
It is critical that the specifications match the realities of the contract situation. In order to 
transfer the risk adequately, the contract administrator must complete the entire process 
of risk identification and measurement, transfer of risk via the hold harmless agreement, 
and careful matching of specifications to insurance needs. 



 

 

 
In this basic example, the city specifies that the contractor shall use a combination of 
primary and umbrella liability insurance to achieve the required limits. That combination is 
left to the contractor’s discretion. There are two major schools of thought on this approach. 
One is to leave the layering to the contractor, the other is to set the exact requirements. 
Sample Specifications B, for construction contractors, uses the second approach. It 
dictates a $1 million primary policy and umbrella insurance of $1 million additional limits. 
Probably 90% of the commercial insurance programs are written this way. If your limit 
requirements are only $1 million, umbrella liability insurance probably is not necessary. 
You should select whichever approach best fits your specific situation. 
 
You may need specific insurance beyond what is in these basic specifications depending 
on the activities anticipated in your contract. Examples could include use of aircraft or 
watercraft, pollution exposures and other activities. 
 
SAMPLE INSURANCE SPECIFICATIONS A 
 
Contractor agrees to provide insurance in accordance with the requirements set forth 
here. If Contractor uses existing coverage to comply with these requirements and that 
coverage does not meet the requirements set forth herein, Contractor agrees to amend, 
supplement or endorse the existing coverage to do so. The following coverages will be 
provided by Contractor and maintained on behalf of the City and in accordance with the 
requirements set forth herein. 
 
Commercial General Liability/Umbrella Insurance. Primary insurance shall be provided 
on ISO-CGL form No. CG 00 01 11 85 or 88. Total limits shall be no less than _____ 
million dollars per occurrence for all coverages and _____ million dollars general 
aggregate. City and its employees and agents shall be added as additional insureds using 
ISO additional insured endorsement form CG 20 10 11 85 (in no event will City accept an 
endorsement form with an edition date later than 1990). Coverage shall apply on a 
primary non-contributing basis in relation to any other insurance or self-insurance, primary 
or excess, available to City or any employee or agent of City. Coverage shall not be 
limited to the vicarious liability or supervisory role of any additional insured. Umbrella 
Liability Insurance (over primary) shall apply to bodily injury/property damage, personal 
injury/advertising injury, at a minimum, and shall include a “drop down” provision providing 
primary coverage above a maximum $25,000.00 self-insured retention for liability not 
covered by primary policies but covered by the umbrella policy. Coverage shall be 
following form to any underlying coverage. Coverage shall be provided on a “pay on 
behalf” basis, with defense costs payable in addition to policy limits. There shall be no 
cross liability exclusion. Policies shall have concurrent starting and ending dates. 
 
Business Auto/Umbrella Liability Insurance. Primary coverage shall be written on ISO 
Business Auto Coverage form CA 00 01 06 92 including symbol 1 (Any Auto). Limits shall 
be no less than _____ million dollars per accident. Starting and ending dates shall be 
concurrent. If Contractor owns no autos, a non-owned auto endorsement to the General 
Liability policy described above is acceptable. 



 

 

 
Workers’ Compensation/Employer’s Liability shall be written on a policy form providing 
workers’ compensation statutory benefits as required by law. Employer’s liability limits 
shall be no less than one million dollars per accident or disease. Employer’s liability 
coverage shall be scheduled under any umbrella policy described above. Unless 
otherwise agreed, this policy shall be endorsed to waive any right of subrogation as 
respects the City, its employees or agents. 
 
Contractor and City further agree as follows: 
 
1. This Section supersedes all other sections and provisions of this Agreement to the 
extent that any other section or provision conflicts with or impairs the provisions of this 
Section. 
 
2. Nothing contained in this Section is to be construed as affecting or altering the legal 
status of the parties to this Agreement. The insurance requirements set forth in this 
Section are intended to be separate and distinct from any other provision in this 
Agreement and shall be interpreted as such. 
 
3. All insurance coverage and limits provided pursuant to this agreement shall apply to the 
full extent of the policies involved, available or applicable. Nothing contained in this 
Agreement or any other agreement relating to the City or its operations limits the 
application of such insurance coverage. 
 
4. Requirements of specific coverage features or limits contained in this Section are not 
intended as a limitation on coverage, limits or other requirements, or a waiver of any 
coverage normally provided by any insurance. Specific reference to a given coverage 
feature is for purposes of clarification only and is not intended by any party to be all 
inclusive, or to the exclusion of other coverage, or a waiver of any type. 
 
5. For purposes of insurance coverage only, this Agreement will be deemed to have been 
executed immediately upon any party hereto taking any steps that can be deemed to be in 
furtherance of or towards, performance of this Agreement. 
 
6. All general or auto liability insurance coverage provided pursuant to this Agreement, or 
any other agreements pertaining to the performance of this Agreement, shall not prohibit 
Contractor, and Contractor’s employees, or agents, from waiving the right of subrogation 
prior to a loss. Contractor hereby waives all rights of subrogation against City. 
 
7. Unless otherwise approved by City, Contractor’s insurance shall be written by insurers 
authorized to do business in the State of California and with a minimum “Best’s” Insurance 
Guide rating of “A:Vll.” Self-insurance will not be considered to comply with these 
insurance specifications. 
 
8. In the event any policy of insurance required under this Agreement does not comply 
with these requirements or is canceled and not replaced, City has the right but not the 



 

 

duty to obtain the insurance it deems necessary and any premium paid by City will be 
promptly reimbursed by Contractor. 
 
9. Contractor agrees to provide evidence of the insurance required herein, satisfactory to 
City, consisting of certificate(s) of insurance evidencing all of the coverages required and 
an additional insured endorsement to Contractor’s general liability and umbrella liability 
policies (if any) using ISO form CG 20 10 11 85. Certificate(s) are to reflect that the insurer 
will provide 30 days notice of any cancellation of coverage. Contractor agrees to require 
its insurer to modify such certificates to delete any exculpatory wording stating that failure 
of the insurer to mail written notice of cancellation imposes no obligation, and to delete the 
word “endeavor” with regard to any notice provisions. Contractor agrees to provide 
complete copies of policies to City upon request. 
 
10. Contractor shall provide proof that policies of insurance required herein expiring during 
the term of this Agreement have been renewed or replaced with other policies providing at 
least the same coverage. Such proof will be furnished at least two weeks prior to the 
expiration of the coverages. 
 
11. Any actual or alleged failure on the part of City or any other additional insured under 
these requirements to obtain proof of insurance required under this Agreement in no way 
waives any right or remedy of City or any additional insured, in this or any other regard. 
 
12. Contractor agrees to require all subcontractors or other parties hired for this project to 
provide general liability insurance naming as additional insureds all parties to this 
Agreement. Contractor agrees to obtain certificates evidencing such coverage and make 
reasonable efforts to ensure that such coverage is provided as required here. Contractor 
agrees to require that no contract used by any subcontractor, or contracts Contractor 
enters into on behalf of City, will reserve the right to charge back to City the cost of 
insurance required by this Agreement. 
 
Contractor agrees that upon request, all agreements with subcontractors or others with 
whom Contractor contracts with on behalf of City, will be submitted to City for review. 
Failure of City to request copies of such agreement will not impose any liability on City, or 
its employees. 
 
13. If Contractor is a Limited Liability Company, general liability coverage must be 
amended so that the Limited Liability Company and its Managers, Affiliates, employees, 
agents, and other persons necessary or incidental to its operation are insureds. 
 
14. Contractor agrees to provide immediate notice to City of any claim or loss against 
Contractor that includes City as a defendant. City assumes no obligation or liability by 
such notice, but has the right (but not the duty) to monitor the handling of any such claim 
or claims if they are likely to involve City. 
 
CONSTRUCTION CONTRACTS 
 



 

 

The following set of sample specifications is applicable to public works projects and most 
situations involving general contractors. Some elements are specific to construction 
contracts and would be inappropriate for other types of contracts. 
 
These specifications do not cover all possible situations and may be modified as needed 
after careful risk analysis. In general, however, these specifications can be used with 
appropriate limits. The city’s decision on course-of-construction insurance (builder’s risk) 
will determine whether that coverage will be provided by the contractor or by the city. 
 
Because insurance specifications are designed to interact with other provisions of a 
contract, it is difficult to set forth a set of insurance requirements that can be said to be 
applicable in every contract. These specifications must be supplemented with good risk 
management practices and common sense. 
 
Each contract should be reviewed to determine if there are other provisions designed to 
interact with the insurance requirements. If any of these provisions are contradictory to or 
reliant upon the insurance provisions, the contradictory or reliant provisions must be 
deleted or modified to accommodate the use of these insurance requirements. 
 
SAMPLE INSURANCE SPECIFICATIONS B: FOR CONSTRUCTION CONTRACTS 
 
Contractor agrees to provide insurance in accordance with the requirements set forth 
here. If Contractor uses existing coverage to comply with these requirements and that 
coverage does not meet the requirements set forth herein, Contractor agrees to amend, 
supplement or endorse the existing coverage to do so. The following coverages will be 
provided by Contractor and maintained on behalf of the City and in accordance with the 
requirements set forth herein. 
 
Commercial General liability Insurance (primary) shall be provided on ISO-CGL form 
No. CG 00 01 11 85 or 88. Policy limits shall be no less than one million dollars per 
occurrence for all coverages and two million dollars general aggregate. City and its 
employees and agents shall be added as additional insureds using ISO form CG 20 10 11 
85 (in no event with an edition date later than 1990). Coverage shall apply on a primary 
non-contributing basis in relation to any other insurance or self-insurance, primary or 
excess, available to City or any employee or agent of City. Coverage shall not be limited 
to the vicarious liability or supervisory role of any additional insured. Coverage shall 
contain no contractors’ limitation endorsement. There shall be no endorsement or 
modification limiting the scope of coverage for liability arising from pollution, explosion, 
collapse, underground property damage or employment-related practices. 
 
Umbrella Liability Insurance (over primary) shall apply to bodily injury/property damage, 
personal injury/advertising injury, at a minimum, and shall include a “drop down” provision 
providing primary coverage above a maximum $25,000.00 self-insured retention for 
liability not covered by primary policies but covered by the umbrella policy. Coverage shall 
be following form to any underlying coverage. Coverage shall be provided on a “pay on 
behalf” basis, with defense costs payable in addition to policy limits. There shall be no 



 

 

cross liability exclusion and no contractor’s limitation endorsement. Policy limits shall be 
not less than _____ million dollars per occurrence and in the aggregate, above any limits 
required in the underlying policies. The policy shall have starting and ending dates 
concurrent with the underlying coverages. 
 
Business Auto Coverage shall be written on ISO Business Auto Coverage form CA 00 
01 06 92 including symbol 1 (Any Auto). Limits shall be no less that one million dollars per 
accident. This policy shall be scheduled as underlying insurance to any umbrella policy 
required above for a total limit of no less than $ _____ each accident. 
 
Workers’ Compensation/Employer’s Liability shall provide workers’ compensation 
statutory benefits as required by law. Employer’s liability limits shall be no less than one 
million dollars per accident or disease. Employer’s liability coverage shall be scheduled 
under any umbrella policy described above. Unless otherwise agreed, this policy shall be 
endorsed to waive any right of subrogation as respects the City, its employees or agents. 
 
Contractor and City further agree as follows: 
 
1. This Section supersedes all other sections and provisions of this Agreement to the 
extent that any other section or provision conflicts with or impairs the provisions of this 
Section. 
 
2. The insurance requirements set forth in this Section are intended to be separate and 
distinct from any other provision in this Agreement and shall be interpreted as such. 
 
3. All insurance coverage and limits provided pursuant to this agreement shall apply to the 
full extent of the policies involved, available or applicable. Nothing contained in this 
Agreement or any other agreement relating to the City or its operations limits the 
application of such insurance coverage. Nothing contained in this Section is to be 
construed as affecting or altering the legal status of the parties to this Agreement. 
 
4. For purposes of insurance coverage only, this Agreement will be deemed to have been 
executed immediately upon any party hereto taking any steps that can be deemed to be in 
furtherance of or towards, performance of this Agreement. 
 
5. Requirements of specific coverage features or limits contained in this Section are not 
intended as a limitation on coverage, limits or other requirements, or a waiver of any 
coverage normally provided by any insurance. Specific reference to a given coverage 
feature is for purposes of clarification only and is not intended by any party to be all 
inclusive, or to the exclusion of other coverage, or a waiver of any type. 
 
6. All general or auto liability insurance coverage provided pursuant to this Agreement, or 
any other agreements pertaining to the performance of this Agreement, shall not prohibit 
Contractor, and Contractor’s employees, or agents, from waiving the right of subrogation 
prior to a loss. Contractor waives its right of subrogation against City. 
 



 

 

7. Unless otherwise approved by City, Contractor’s insurance shall be written by insurers 
authorized to do business in the State of California and with a minimum “Best’s” Insurance 
Guide rating of “A:VII.” Self-insurance will not be considered to comply with these 
insurance specifications. 
 
8. In the event any policy of insurance required under this Agreement does not comply 
with these requirements or is canceled and not replaced, City has the right but not the 
duty to obtain the insurance it deems necessary and any premium paid by City will be 
promptly reimbursed by Contractor. 
 
9. Contractor agrees to provide evidence of the insurance required herein, satisfactory to 
City, consisting of certificate(s) of insurance evidencing all of the coverages required and 
an additional insured endorsement to Contractor’s general liability and umbrella liability 
policies using ISO form CG 20 10 11 85. Certificate(s) are to reflect that the insurer will 
provide 30 days notice of any cancellation of coverage. Contractor agrees to require its 
insurer to modify such certificates to delete any exculpatory wording stating that failure of 
the insurer to mail written notice of cancellation imposes no obligation, and to delete the 
word “endeavor” with regard to any notice provisions. Contractor agrees to provide 
complete certified copies of policies to City within 10 days of City’s request for said copies. 
 
10. Contractor shall provide proof that policies of insurance required herein expiring during 
the term of this Agreement have been renewed or replaced with other policies providing at 
least the same coverage. Such proof will be furnished within 72 hours of the expiration of 
the coverages. 
 
11. Any actual or alleged failure on the part of City or any other additional insured under 
these requirements to obtain proof of insurance required under this Agreement in no way 
waives any right or remedy of City or any additional insured, in this or any other regard. 
 
12. Contractor agrees to require all subcontractors or other parties hired for this project to 
purchase and maintain insurance of the type specified above naming as additional 
insureds all parties to this Agreement. Contractor agrees to obtain certificates evidencing 
such coverage and make reasonable efforts to ensure that such coverage is provided as 
required here. Contractor agrees to require that no contract used by any subcontractor, or 
contracts Contractor enters into on behalf of City, will reserve the right to charge back to 
City the cost of insurance required by this Agreement. Contractor agrees that upon 
request, all agreements with subcontractors or others with whom Contractor contracts with 
on behalf of City, and all certificates of insurance obtained in compliance with this 
paragraph will be submitted to City for review. Failure of City to request copies of such 
documents will not impose any liability on City, or its employees. 
 
13. Contractor agrees to provide immediate notice to City of any claim or loss against 
Contractor that includes City as a defendant. City assumes no obligation or liability by 
such notice, but has the right (but not the duty) to monitor the handling of any such claim 
or claims if they are likely to involve City. 
 



 

 

14. In the event of any loss that is not insured due to the failure of Contractor to comply 
with these requirements, Contractor agrees to be personally responsible for any and all 
losses, claims, suits, damages, defense obligations and liability of any kind attributed to 
CITY, or City’s employees as a result of such failure. 
 
15. Coverage will not be limited to the specific location or individual or entity designated as 
the address of the Project. 
 
16. Contractor agrees not to attempt to avoid its defense and indemnity obligations to City 
and its employees, agents, officials and servants by using as a defense Contractor’s 
statutory immunity under workers’ compensation and similar statutes. 
 
17. Contractor agrees to require all parties or subcontractors, including architects or 
others, with which it enters into contracts or hires pursuant to or related in any way with 
the performance of this Agreement, to provide insurance covering the operations 
contracted for and naming as additional insureds all parties to this Agreement. Contractor 
agrees to monitor and review all such coverage and assumes all responsibility for 
ensuring that such coverage is provided as required here. Contractor agrees that no 
contract, standard form or otherwise, used by any party in any way connected with this 
Agreement, or contracts Contractor enters into on behalf of City, will reserve the right to 
charge back to City the cost of insurance required by this or any other agreement. 
 
18. Contractor agrees to have its coverage endorsed so that all coverage limits required 
pursuant to this requirement are available separately for each and every location at which 
Contractor conducts operations of any type on behalf of City. Contractor warrants that 
these limits will not be reduced or exhausted except for losses attributable to those speafic 
locations and not by losses attributable to any other operations of Contractor. 
 
19. Contractor agrees to ensure that coverage provided to meet these requirements is 
applicable separately to each insured and that there will be no cross liability exclusions 
that preclude coverage for suits between Contractor and City or between City and any 
other insured or Named Insured under the policy, or between City and any party 
associated with City or its employees. 
 
20. For purposes of insurance coverage only, this Agreement will be deemed to have 
been executed immediately upon any party hereto taking any steps that can be deemed to 
be in furtherance of or towards, performance of this Agreement. 
 
21. Contractor agrees that upon request, all agreements with subcontractors or others 
with whom Contractor contracts with on behalf of City, will be submitted to City for review. 
Contractor acknowledges that such contracts or agreements may require modification if 
the insurance requirements do not reflect the requirements herein. Failure of City to 
request copies of such agreement will not impose any liability on City, or its employees. 
 



 

 

22. If Contractor is a Limited Liability Company, general liability coverage must be 
amended so that the Limited Liability Company and its Managers, Affiliates, employees, 
agents, and other persons necessary or incidental to its operation are insureds. 
 
23. Contractor shall maintain commercial general liability, and if necessary, commercial 
umbrella liability insurance with a limit of not less than $ _____ each occurrence for at 
least three years following substantial completion of the work. 
 
DEFENSIVE RISK MANAGEMENT IN CONTRACTS 
 
The “defensive” side of risk management in contract negotiation is often overlooked or 
given less emphasis than the side that deals with transferring away risk. Sometimes, 
especially when your city is the contractor or service provider, the best you can do is to try 
to protect your city from accepting too much risk. 
 
Ultimately, the extent and direction of any risk transfer is determined through negotiation. 
Although the party contracting for a service or leasing a location or item usually transfers 
risk away from itself, anything can happen in a risk-transfer situation. An organization 
needs a structured approach to negotiating risk transfer provisions in contracts. 
 
Most entities usually use two strategies in contractual risk transfer, defensive strategy 
(transfer avoidance) and aggressive strategy (transferring risks away). Both strategies are 
necessary to properly minimize risk to the organization to the extent desirable. Here we 
are concerned with the defensive strategies and procedures an organization can use to 
avoid assuming unwanted risk. 
 
THE RISK AVOIDANCE PROCESS 
 
The city attorney should carefully review the entire contract with the assumption that no 
one else has considered the risk transfer implications. While all parts of the contract are 
important and may contain contingent liabilities and transfers of risk, the hold harmless 
agreement generally has the most impact from the risk transfer standpoint. 
 
The following is a list of points to consider when reviewing contracts. 
 
Points to Check in Contract Risk Review 
 
Avoid assuming liability for sole negligence, willful acts or punitive damages, fines, etc. 
 
Avoid assuming liability for consequential damages to the extent possible. 
 
Avoid assuming liability for any and all loss. Try to limit the risk assumption to bodily injury, 
property damage and personal injury as covered in general liability policies. 
 
Avoid any assumption of liability for acts, errors or omissions. 
 



 

 

Do not accept unilateral responsibility for delays. 
 
If liable for property damage, limit liability to “tangible” property. 
 
Make sure that any liability assumed is covered under current liability policy’s definition of 
occurrence. 
 
Determine, in a lease, which party is responsible for property damage of any kind and 
which will carry fire insurance. 
 
Do not accept, in a lease, a requirement to return the property in the condition received. 
Exempt conditions beyond the tenant’s control. 
 
If self-insured in a pool, make sure the self-insurance program meets the contract 
requirements for coverage. 
 
If required to provide insurance, make sure the amount is specifically limited in the 
contract and does not exceed current policy limits. 
 
Avoid unrealistically broad requirements that may be unobtainable as insurance markets 
change, such as flood and earthquake coverage. 


