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1. The Wheels Of Justice Can Grind So Slowly You Could Scream…. 

So...your city has been sued.  The case is baseless and an attempt to shake you 
down for a handsome settlement.  You dread the hefty costs of defense. You 
look wearily down the long and tortuous road, filled with demurrers, endless 
leaves to amend, intrusive and improper discovery, motions for protective orders 
and to compel meaningful answers, depositions of slippery, evasive witnesses, 
unsuccessful motions for summary adjudication or judgment and finally, heaven 
forbid, a trial.  “Surely,” you say to yourself, “there’s got to be a better way!”  And, 
there is. 

Enter the anti-SLAPP statute,1 Code of Civil Procedure section 425.16!2 

2. What Does The Anti-SLAPP Statute Provide? 

a. A Special Motion To Strike  

The key provision is found in subsection (b) of Section 425.16.  It provides: 

[1] A cause of action against a person arising from any act of that 
person in furtherance of the person’s right of petition or free speech 
under the United States Constitution or the California Constitution in 
connection with a public issue shall be subject to a special motion to 
strike, unless the court determines that the plaintiff has established 
that [2] there is a probability that the plaintiff will prevail on the claim. 

(Emphasis and numbers added.) 

b. Two Prongs 

Thus, the statute has two prongs: 1) whether the cause of action “arises from” 
protected activity; and if so, 2) whether plaintiff failed to establish a probability of 
success.  If the answer is “yes” to both prongs, the special motion to strike must 
be granted. 
                                            
1
 SLAPP is an acronym for a Strategic Lawsuit Against Public Participation.  Code of Civil Procedure 

section 425.16 is known as the anti-SLAPP statute. (See Briggs v. Eden Council for Hope and 
Opportunity (1999) 219 Cal.4th 1106, 1109 fn 1.)  All statutory references are to the Code of Civil 
Procedure unless otherwise indicated. 
 
2
  Section 425.16.(a) states: 

 
The Legislature finds and declares that it is in the public interest to encourage continued 
participation in matters of public significance, and that this participation should not be chilled 
through abuse of the judicial process.  To this end, this section shall be construed broadly 
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c. The Statutorily Protected Activity Is Defined By Section 
425.16(e) 

The uninitiated reader might be misled into believing that the statute only applies 
to constitutionally protected activity because it uses constitutional nomenclature 
in describing the activity at the heart of the anti-SLAPP statute - “act in 
furtherance of the person’s right of petition or free speech under the United 
States Constitution or the California Constitution in connection with a public 
issue.”  That is, actually, not the case.   

These seeming constitutional terms are statutorily defined in a much broader and 
practical way, especially when it comes to proceedings in which public officials 
and entities may be involved, as defined in subsections (e)(1) and (e)(2) 
described next.   

d. Four Non-Exclusive Categories Of Conduct Are Protected In 
Section 425.16(e) 

Note that the definitions of protected activity in Section 425.16(e) are not 
exclusive.  At minimum, however, the statute includes the following areas of 
protected activity delineated in subsections (e)(1) through (e)(4): 

As used in this section, “act in furtherance of a person’s right of 
petition or free speech under the United States or California 
Constitution in connection with a public issue” includes: (1) any 
written or oral statement or writing made before a legislative, 
executive, or judicial proceeding, or any other official proceeding 
authorized by law, (2) any written or oral statement or writing made 
in connection with an issue under consideration or review by a 
legislative, executive, or judicial body, or any other official 
proceeding authorized by law, (3) any written or oral statement or 
writing made in a place open to the public or a public forum in 
connection with an issue of public interest, or (4) any other conduct 
in furtherance of the exercise of the constitutional right of petition or 
the constitutional right of free speech in connection with a public 
issue or an issue of public interest. 

(Emphasis added.) 

In Briggs v. Eden Council for Hope and Opportunity, supra, 19 Cal.4th at p. 1116-
17, the California Supreme Court explained that subdivisions (e)(1) through (4) of 
section 425.16 operate independently of each other and are not subject to any 
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further limitation derived from subdivision (b)(1) of section 425.16.  “[A]t least as 
to acts covered by clauses one and two of section 425.16, subdivision (e), the 
statute requires simply any writing or statement made in, or in connection with an 
issue under consideration or review by, the specified proceeding or body.” 
(Briggs, supra, 19 Cal.4th at 1116-17 [emphasis in original], citing Braun v. 
Chronicle Publishing Co. (1997) 52 Cal.App.4th 1036, 1046-47.)  No showing 
has to be made that the issue is a public issue. (Id.)   

Later, in Navellier v. Sletten (2002) 29 Cal.4th 82, 94-95, the Supreme Court held 
that the moving party need make no showing that the defendant’s activity 
challenged in the SLAPP suit was protected by the First Amendment, noting that 
in its decision in Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 
53, the court had previously determined that the moving party need not establish 
that the plaintiff intended to chill the exercise of constitutional rights. (Ibid.) 

“Mixed” causes of action are subject to an anti-SLAPP motion so long as “‘at 
least one of the underlying acts is protected conduct.’”  (Haight Ashbury Free 
Clinics, Inc. v. Happening House Ventures (2010) 184 Cal.App.4th 1539, 1551.)  
When a cause of action alleges multiple, independent bases for relief, the anti-
SLAPP statute applies if any of the alleged bases arises from protected conduct.  
(Ibid.; Wallace v. McCubbin (2011) 196 Cal.App.4th 1169, 1187 (Wallace).) 

e. First “Arises From” Prong Turns On What Activity Is 
Challenged - Burden Is On The Moving Party To Show It Is 
Protected Under The Anti-SLAPP Statute 

“The moving defendant’s burden is to demonstrate that the act or acts of which 
the plaintiff complains were taken ‘in furtherance of the [defendant]’s right of 
petition or free speech under the United States or California Constitution in 
connection with a public issue,’ as defined in the statute.”  (Equilon, supra, 29 
Cal.4th at p. 67.)(Emphasis added.)  “The anti-SLAPP statute’s definitional focus 
is not the form of the plaintiff’s cause of action but, rather, the defendant’s activity 
that gives rise to his or her asserted liability – and whether that activity 
constituted protected speech or petitioning.” (Navellier v. Sletten, supra, 29 
Cal.4th at p. 92.) 
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f. To Determine The Special Motion To Strike, The Court Looks At 
The Pleadings And Supporting Opposing Affidavits  

Subdivision (b)(2) of section 425.16 provides that: 

In making its determination, [on the special motion to strike] 
the court shall consider the pleadings, and supporting and 
opposing affidavits stating the facts upon which the liability or 
defense is based. 

g. Second Prong – Probability Of Success – Plaintiff’s Burden 
Must Be Established With Competent Admissible Evidence 

Once a defendant demonstrates that the complaint’s claims fall within section 
425.16’s purview, the complaint must be stricken unless the plaintiff establishes a 
reasonable probability of prevailing on the merits. (DuPont Merck Pharmaceutical 
Co. v. Superior Court (2000) 78 Cal.App.4th 562, 568.)   

The courts apply a “summary-judgment-like” test (Taus v. Loftus (2007) 40 
Cal.4th 683, 714.)  Plaintiff must produce “sufficient admissible evidence to 
establish the probability of prevailing on the merits of every cause of action 
asserted.” (Mission Oaks Ranch, Ltd. v. County of Santa Barbara (1998) 65 
Cal.App.4th 713, 721.) Plaintiff must make that showing by competent, 
admissible evidence  (Ludwig v. Superior Court (1995) 37 Cal.App.4th 8, 11; see 
also Morrow v. Los Angeles Unified School Dist. (2007) 149 Cal.App.4th 1424, 
1435.)  

The evidence put forward at this stage must be admissible; even allegations in a 
verified complaint are insufficient.  (Wallace, supra, 196 Cal.App.4th at p. 1212.)  
“In addition to considering the substantive merits of the plaintiff’s claims,” the 
court “must also consider all available defenses to the claims . . . .”  (No Doubt v. 
Activision Publishing, Inc. (2011) 192 Cal.App.4th 1018, 1026.) 

For purposes of the Anti-SLAPP statute, ‘“admissible evidence’ . . . is evidence 
which, by its nature, is capable of being admitted at trial, i.e., evidence which is 
competent, relevant, and not barred by a substantive [evidentiary] rule.” (Fashion 
21 et al v. Coalition for Humane Immigrant Rights of Los Angeles (2004) 117 
Cal.App.4th 1138, 1147.)  Evidence that is barred by the hearsay rule, or 
because it is speculative, not based on personal knowledge or consists of 
impermissible opinion testimony, “cannot be used by the plaintiff to establish a 
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probability of success on the merits because it could never be introduced at trial.” 
(Id (emphasis added); see also Wilcox v. Superior Court (1994) 27 Cal.App.4th 
809, 829-30, [hearsay inadmissible], overruled on other grounds by Equilon 
Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 68 fn.5; Tuchscher 
Devel. Enterprises, Inc. v. San Diego Unified Port Dist. (2003) 106 Cal.App.4th 
1219, 1238 [opinion testimony]; Evans v. Unkow (1995) 38 Cal.App.4th 1490, 
1497 [court looks to evidence that would be presented at trial]; Morrow, supra, 
149 Cal.App.4th at 1444-1446 [numerous statements excluded as inadmissible 
due to improper lay opinions and legal conclusions, lack of personal knowledge 
and foundation, hearsay and relevance].) 

h. The Motion May Be Filed Against One Or More Causes Of 
Action Or The Entire Complaint; No Leave To Amend May Be 
Granted 

A special motion to strike may be granted against an entire complaint or against 
one or more causes of action.  (ComputerXpress, Inc. v. Jackson (2001) 93 
Cal.App.4th 993, 1004.)  If a cause of action is properly subject to a motion to 
strike, the court may not grant leave to amend.  (Simmons v. Allstate Insurance 
Co. (2001) 92 Cal.App.4th 1068, 1073.) 

i. Includes Causes Of Action In Cross-Complaints Pursuant To 
Subsection (h) 

Section 425.16(h) provides: 

For purposes of this section, “complaint” includes “cross-complaint” 
and “petition,” “plaintiff” includes “cross-complainant” and 
“petitioner,” and “defendant” includes “cross-defendant” and 
“respondent.” 

Be careful not to file cross-complaints based on the plaintiff’s filing of the 
complaint, since the filing of the complaint is protected activity under subdivisions 
(e)(1) and (e)(2) (i.e. oral and written communications before and in connection 
with a judicial proceeding.)  If you do so, the burden will shift to you as the cross-
defendant to establish through affidavits the probability of prevailing on your 
cross-complaint.  Moreover, if you lose you will be liable for the cross-defendant’s 
attorney’s fees.    

Practice Pointer - At the first hint that the plaintiff believes your cross-complaint 
is a SLAPP, check and amend immediately before the plaintiff files the special 
motion to strike.  If you wait until the motion is filed you will be subject to 
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attorney’s fees and will have to defend against the motion anyway for purposes 
of the court determining the plaintiff cross-defendant’s entitlement to attorney’s 
fees.  (Sylmar Air Conditioning v. Pueblo Contracting Services, Inc. (2004) 122 
Cal.App.4th 1049, 1056 [first amended complaint filed in response to anti-SLAPP 
motion does not render motion moot]; White v. Lieberman (2002) 103 
Cal.App.4th 210, 220-221 [involuntary dismissal after demurrer is sustained 
without leave to amend does not render pending anti-SLAPP motion moot]; 
Pfeiffer Venice Properties v. Bernard (2002) 101 Cal.App.4th 211, 218-219 [trial 
court had jurisdiction to award attorney’s fees to a prevailing defendant whose 
anti-SLAPP motion was not heard solely because the matter was dismissed 
before defendants obtained a ruling on the motion]; and Liu v. Moore (1999) 69 
Cal.App.4th 745, 752-753 [party may not avoid liability for attorney’s fees and 
costs by voluntarily dismissing a cause of action in response to an anti-SLAPP 
motion]; James Kyle v. Shelly Carmon (1999) 71 Cal.App.4th 901 [dismissal filed 
after anti-SLAPP motion but before the court ruled on the motion is valid, but trial 
court retained jurisdiction to consider and properly awarded attorney’s fees and 
costs pursuant to section 425.16(c)]; but see S.B. Beach Properties v. Berti 
(2006) 39 Cal.4th 374, 377 [rule applies only to anti-SLAPP motions filed before 
action is voluntarily or involuntarily dismissed].)  

j. The Anti-SLAPP Statute Does Not Unconstitutionally Burden 
The First Amendment Right Of Petition 

In Equilon v. Enterprises, LLC v. Consumer Cause, Inc., (2002) 29 Cal.4th 62, 
the California Supreme Court held that the fee shifting provision of the anti-
SLAPP statute does not burden the right of petition:  

Contrary to Equilon’s implication, section 425.16 does not bar a 
plaintiff from litigating an action that arises out of the defendant’s free 
speech or petitioning.  It subjects to potential dismissal only those 
causes of action as to which the plaintiff is unable to show a 
probability of prevailing on the merits (§ 425.16, subd. (b)), a 
provision we have read as ‘requiring the court to determine only if the 
plaintiff has stated and substantiated a legally sufficient claim’ 
(Rosenthal v. Great Western Fin. Securities Corp. (1996) 14 Cal.4th 
394, 412 [58 Cal.Rptr.2d 875, 926 P.2d 1061] (Rosenthal)).  So 
construed, ‘section 425.16 provides an efficient means of dispatching, 
early on in a lawsuit, [and discouraging, insofar as fees may be 
shifted,] a plaintiff’s meritless claims.’  

(Equilon, supra, 29 Cal.4th at 62, (citation omitted).) 
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3. Who Is Protected Under The Anti-SLAPP Statute? 

a. Public Entities And Officials Are Protected 

In Vargas v. City of Salinas (2009) 46 Cal.4th 1, 19, the California Supreme 
Court cited to the statement of legislative intent contained in subsection (a) and 
noted that its “legislative history indicates that the Legislature’s concern 
regarding the potential chilling effect that abusive lawsuits may have on 
statements relating to a public issue or a matter of public interest extended to 
statements by public officials or employees acting in their official capacity as well 
as to statements by private individuals or organizations.” 

The Court then described the legislative history of the amendment requiring that 
the section be broadly construed.  “A legislative analysis of this amendment 
approvingly quoted a passage from a then recent law review article that identified 
as “a typical SLAPP suit scenario” a situation in which an abusive lawsuit is 
brought against both public officials and private individuals. (Assem. Com. on 
Judiciary, Analysis of Sen. Bill No. 1296 (1997–1998 Reg. Sess.) as amended 
June 23, 1997, p. 2, quoting Sills, SLAPPS: How Can the Legal System 
Eliminate Their Appeal? (1993) 25 Conn. L. Rev. 547, 547 (Sills article); see also 
Sills article, supra, 25 Conn. L. Rev. 547, 550 [“Just as SLAPPs filed against 
individuals have a ‘chilling’ effect on their participation in government decision 
making, SLAPPs filed against public officials, who often serve for little or no 
compensation, may likely have a similarly ‘chilling’ effect on their willingness to 
participate in governmental processes”].) (Emphasis added.) (Vargas v. City of 
Salinas, supra, 46 Cal.4th at 19 fn. 9.) 

The Vargas court first observed that “a long and uniform line of California Court 
of Appeal decisions explicitly holds that governmental entities are entitled to 
invoke the protections of section 425.16 when such entities are sued on the basis 
of statements or activities engaged in by the public entity or its public officials in 
their official capacity.” (Vargas v. City of Salinas (2009) 46 Cal.4th 1, 17.) 
(Internal citations omitted.)  It went on to hold that “the statutory remedy afforded 
by section 425.16 extends to statements and writings of governmental entities 
and public officials on matters of public interest and concern that would fall within 
the scope of the statute if such statements were made by a private individual or 
entity.” (Id.) 

The Vargas Court also dismissed as irrelevant, claims that the statute should not 
apply because public entities do not have First Amendment rights.  The Court 
explained that the only relevant inquiry is whether the defendants’ challenged 
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activity fell within the plain language of subdivision (e) of Section 425.16 defining 
protected activity:  

Section 425.16, subdivision (e) does not purport to draw any 
distinction between (1) statements by private individuals or entities 
that are made in the designated contexts or with respect to the 
specified subjects, and (2) statements by governmental entities or 
public officials acting in their official capacity that are made in these 
same contexts or with respect to these same subjects.  Although 
there may be some ambiguity in the statutory language, section 
425.16, subdivision (e) is most reasonably understood as providing 
that the statutory phrase in question includes all such statements, 
without regard to whether the statements are made by private 
individuals or by governmental entities or officials. 

(Vargas v. City of Salinas, supra, 46 Cal.4th at 18 [emphasis 
added].) 

b. Public Officials’ Oral And Written Communications And 
Writings In Official Proceedings Are Protected Under 
§ 425.16(e)(1) And (e) (2) 

Subdivision (e)(1) of Section 425.16 protects “any written or oral statement or 
writing made before … any … official proceeding authorized by law.”  Subdivision 
(e)(2) of Section 425.16 protects such statements “made in connection with an 
issue under consideration or review by any … official proceeding authorized by 
law.”  They “protect all direct petitioning of governmental bodies” and “petition-
related statements and writings.” (Briggs v. Eden Council for Hope and 
Opportunity, supra, 219 Cal.4th 1121.)  

It is clear that the Legislature “intended to protect speech concerning matters of 
public interest in a governmental forum.” (Olaes v. Nationwide Mutual Ins. Co. 
(2006) 135 Cal.App.4th 1501, 1507.)  All discretionary governmental 
proceedings, as opposed to ministerial ones, are “official proceedings” within the 
meaning of Section 425.16(e)(1) and (2). (City of Industry v. City of Fillmore 
(2011) 198 Cal.App.4th 191, 215-217.) 

These sections have been broadly construed: (Nesson v. Northern Inyo County 
Local Hospital Dist. (2012) 204 Cal.App.4th 65 [where peer review process 
prompted a hospital to terminate agreement with disciplined physician, 
termination was protected conduct]; Tuszynska v. Cunningham (2011) 199 
Cal.App.4th 257 [complaint alleging gender discrimination by Sherriff in allocating 
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cases to lawyers arose from protected activity];  Schaffer v. City and County of 
San Francisco (2008) 168 Cal.App.4th 992, 1001–04, [police officers’ statements 
supporting criminal charges against Plaintiff were protected under 425.16(e)(2), 
because they were made in connection with an issue under consideration by the 
District Attorney and the granting of an anti-SLAPP motion was upheld on 
appeal]; Gallanis-Politis v. Medina (2007) 152 Cal.App.4th 600 [plaintiff 
employee’s retaliation claim arose from the employer’s protected investigation of 
her conduct which she claimed was pretextual] Vergos v. McNeal (2007) 146 
Cal.App.4th 1387 [plaintiff’s suit against the hearing officer who had rejected her 
sexual harassment complaint against the University of California arose out of oral 
and written communications in an official proceeding]; Kibler v. Inyo County 
Hospital (2006) 39 Cal.4th 192, 203 [suit arose out of oral and written 
communications in connection with a hospital peer review proceeding which is an 
official proceeding because it is authorized by statute and subject to section 
1094.5 administrative mandamus review]; Holbrooke v. City of Santa Monica 
(2006) 144 Cal.App.4th 1242 [challenge by dissident members of the City 
Council to the Council’s procedures for public comment and length of meetings 
arose from oral and written communications of the City Councilmembers in the 
course of City Council meeting and was protected]; Levy v. City of Santa Monica 
(2004) 114 Cal.App.4th 1252 [cause of action against city and city councilman 
seeking declaratory judgment that child’s playhouse conformed with zoning 
ordinance was subject to special motion to strike because city inspector’s 
noncompliance finding arose from concerned citizen’s petitioning activity and 
city’s investigation in response thereto]; Mission Oaks Ranch, Ltd v. County of 
Santa Barbara (1998) 65 Cal.App.4th 713 [developer’s suit against CEQA 
consultant challenging environmental impact report is part of an official 
proceeding before a legislative body]; Dove Audio, Inc. v. Rosenfeld, Meyer & 
Susman (1996) 47 Cal.App.4th 777 [suit challenging letter written in preparation 
for filing a complaint with the attorney general is a communication in connection 
with an official proceeding].) 

c. Protected Activity Under § 425.16(e)(3) And (e)(4) 

Subdivision (e)(3) of Section 425.16 protects any “written or oral statement or 
writing made in a place open to the public or a public forum in connection with an 
issue of public interest.”   

A web site can be a public forum. (Wilbanks v. Wolk (2004) 121 Cal.App.4th 883 
[“Wolk’s statements are published in her Web site on the Internet, meaning that 
they are accessible to anyone who chooses to visit her Web site. As a result, her 
statements hardly could be more public …. The Village Voice was a public forum 
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in the sense that it was a vehicle for communicating a message about public 
matters to a large and interested community.  All interested parties had full 
opportunity to read the articles in the newsletter.”])  

Comments by public officials to the media on an issue of public concern are also 
protected.  In Bradbury v. Superior Court (1996) 49 Cal.App.4th 1108, 1113–16 a 
Sheriff filed suit against the District Attorney and the County because of the 
District Attorney’s issuance of a report critical of the Sheriff’s method of procuring 
a search warrant in connection with the shooting death of a property owner 
during the execution of that warrant.  The Court of Appeal reversed the trial 
court’s denial of the District Attorney’s anti-SLAPP motion.  It noted that 
“[S]ection 425.16 extends to public employees who issue reports and comment 
on issues of public interest relating to their official duties.  Where, as here, a 
governmental entity and  its representatives are sued as a result of written and 
verbal comments, both may move to dismiss under 425.16.”  (Id. at p. 1115.)   

The Bradbury Court also observed that the comments of public officials on 
matters of public interest are entitled to First Amendment protection, “because 
the investigation, the report, and the utterances made thereafter involved a 
matter of public interest.”  (Id. at p. 1116.)  In addition, the “complaint allege[d] 
that the shooting ‘led to much publicity both local and national’ and triggered a 
‘media frenzy.’”  (Ibid.)  “[Public officials] had a First Amendment right to keep the 
public informed, issue the report, respond to media questions, and ask other law 
enforcement agencies to conduct their own investigation.”  (Ibid.)  

Section 425.16 subdivision (e)(4) protects “conduct in furtherance of the exercise 
of the constitutional right of petition or the constitutional right of free speech in 
connection with a public issue or an issue of public interest.”  The First 
Amendment’s guarantee of freedom of speech protects government employees 
from termination because of their speech on matters of public concern.”  (Board 
of County Comm’rs v. Umbehr (1996) 518 U.S. 668, 116 S. Ct 2342.)  Public 
employees also have a statutory right to report unlawful conduct as 
whistleblowers without retribution. (See Labor Code Section 1102.5.) 

d. Attorney’s Fee Awards Under The Anti-SLAPP Statute To Public 
Entities Do Not Unconstitutionally Burden The Right Of Petition 

The Court of Appeal issued another important opinion in the Vargas case after 
remand, upholding an award of attorney’s fees to the City of Salinas and finding 
that public entities were equally entitled to attorney’s fees under the anti-SLAPP 
statute, notwithstanding the plaintiff’s claim that such an award would violate 
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constitutional rights to petition the government for redress of grievances.  
(Vargas v. City of Salinas (2011) 200 Cal.App.4th 1331, rehearing denied Dec. 
12. 2011, review denied Feb. 29, 2012 (“Vargas II”).)  The United States 
Supreme Court denied certiorari in Vargas II. (Vargas v. City of Salinas, 2012 WL 
2028449, Case No. 11-1459.)   

e. Statutory Exemptions:  Sections 425.16(d) And 425. 17 

Section 425.16(d) exempts “any enforcement action brought in the name of the 
people of the State of California by the Attorney General, district attorney, or city 
attorney, acting as a public prosecutor.” 

Section 425.17 sets forth a series of statutory exceptions the most notable of 
which is the exception in subsection (a) for actions brought solely in the public 
interest or on behalf of the general public.  For the subdivision (a) public interest 
exception to apply, the suit must meet conditions which are similar to the 
standards applicable to awards of attorney’s fees under section 1021.5:  (1) the 
plaintiff does not seek any relief greater than or different from the relief sought for 
the general public or a class of which the plaintiff is a member; (2) the action 
would enforce an important right affecting the public interest, and would confer a 
significant benefit, whether pecuniary or nonpecuniary, on the general public or a 
large class of persons; and (3) private enforcement is necessary and places a 
disproportionate financial burden on the plaintiff in relation to the plaintiff’s stake 
in the matter.  

Subdivision (c) of section 425.17 creates an additional statutory exemption 
relating to statements made in the course of certain commercial sales and leases 
on specified conditions.  Finally, subsection (d) excepts certain actions from the 
exemptions created by subdivsions (b) and (c). 

f. Other Exceptions 

The anti-SLAPP statute does not apply to a mandamus action where mandamus 
is the judicial remedy provided by law to review the underlying proceedings. 
(Young v. Tri-City Healthcare District (2012) 210 Cal.App.4th 35): 

Nothing in the anti-SLAPP statute wholly exempts a writ petition 
against a public entity from its potential coverage of protected 
speech. (§§ 425.16, 1085, 1094.5; San Ramon Valley Fire 
Protection Dist. v. Contra Costa County Employees’ Retirement 
Assn. (2004) 125 Cal.App.4th 343, 353, 22 Cal.Rptr.3d 724 (San 
Ramon).)  However, on de novo review, we conclude the fifth cause 
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of action does not “arise” from the District’s acts in furtherance of its 
rights of petition or free speech in connection with peer review (a 
public issue), but rather, the substance of that cause of action arises 
from the statutory provision giving a right to judicial review of a 
governmental decision, and the making of such a decision does not 
in itself amount to an exercise of free speech. (San Ramon, supra, at 
p. 355, 22 Cal.Rptr.3d 724; § 425. 16, subd. (b)(1).)  The anti-
SLAPP statutory protections do not clearly apply as a matter of law.  
(Pt. V, post.)  

In short, do not use a special motion to strike under the anti-SLAPP statute when 
routine administrative mandamus actions are filed to seek review of adjudicatory 
actions or traditional mandate actions seek statutory remedies against CEQA 
determinations and approval of projects.   

4. Where Can The Special Motion To Strike Be Filed? 

In addition to filing a special motion to strike in state court actions, such a motion 
can be filed to challenge causes of action brought under state law in federal 
court. (United States v. Lockheed Missiles & Space Co., Inc. (9th Cir.1999) 190 
F.3d 963, 970-73. [“there is no direct conflict between (section 425.16(b) and (c)) 
and the Federal Rules”].)  However, “[b]ecause the discovery-limiting aspects of 
§425.16(f) and (g) collide with the discovery-allowing aspects of Rule 56, these 
aspects of sub-sections (f) and (g) cannot apply in federal court.” (Metabolife 
International, Inc. v. Wornick (9th Cir. 2001) 264 F.3d 832, 846.) 

5. When Can The Special Motion To Strike Be Filed? 

The timing of a special motion to strike is governed by section 425.16(f): 

The special motion may be filed within 60 days of the service of the 
complaint or, in the court’s discretion, at any later time upon terms it 
deems proper. The motion shall be scheduled by the clerk of the 
court for a hearing not more than 30 days after the service of the 
motion unless the docket conditions of the court require a later 
hearing. 

Because the language of this section provides for filing after the 60 day period 
only “in the court’s discretion” it is advisable to file the motion within the 60 day 
period either coupled with a demurrer or other similar motion or after an answer. 
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6. Why File A Special Motion To Strike Under The Anti-SLAPP Statute? 

• Unlike a demurrer it is a “speaking” motion: “the court shall consider . . . 
supporting and opposing affidavits stating the facts upon which the 
liability or defense is based.” (§ 425.16(b)(2).) 

• The motion gets final resolution of the merits at the very outset of a 
case, within 60 days of its filing. (§ 425.16(f).)  

• The motion is entitled to priority in setting and must be heard within 30 
days of the filing of the motion, the court’s docket permitting. (§ 
425.16(f).) 

• Except in federal court, discovery is stayed (limited discovery may be 
allowed only upon a noticed motion and showing of good cause. (§ 
425.16(g).) 

• If the motion is granted, the court may not allow leave to amend 
(Simmons v. Allstate Insurance Co. supra, 92 Cal.App.4th at p. 1073), 
thus avoiding multiple rounds of pleading and inordinate defense costs 
before the complaint is finally dismissed. 

• If the motion is granted, the moving party is entitled to attorney’s fees 
and costs (§ 425.16(c)(1) unless it is brought pursuant to Government 
Code sections 6259 (Public Records Act) 11130, 11130.3, (the Bagley-
Keene Open Meeting Act.) 54960, or 54960.1 (the Brown Act).  
Attorney’s fees and costs are not recoverable by the opposing party 
when the motion is denied unless the court finds that the motion is 
“frivolous or is solely intended to cause unnecessary delay” pursuant to 
§ 128.5.  

• Grant or denial of a special motion to strike under Section 425.16 is 
made appealable by sections 425.16(i) and 904.1(a)(13). Rulings on 
demurrers are not. 

• The noticing of an appeal stays all further trial court proceedings on the 
merits during the pendency of the appeal as provided in section 916 
and the California Supreme Court’s decision in Varian Medical 
Systems, Inc. v. Delfino, supra, 35 Cal.4th at p. 194.  

• Denial of the motion does not prejudice continued defense of the 
proceeding:  “If the court determines that the plaintiff has established a 
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probability that he or she will prevail on the claim, neither that 
determination nor the fact of that determination shall be admissible in 
evidence at any later stage of the case, or in any subsequent action, 
and no burden of proof or degree of proof otherwise applicable shall be 
affected by that determination in any later stage of the case or in any 
subsequent proceeding.” (Section 425.16 (b)(3).) 

7. How Should A Special Motion To Strike Be Filed And Framed? 

a. May Be Coupled With Demurrer Or Filed After An Answer  

The motion can be coupled with a demurrer as part of a first appearance.  
Demurrers can reach only the face of the complaint and matters which may be 
judicially noticed.  A special motion to strike can and should be submitted with 
supporting affidavits (declarations) but may also include judicially noticeable 
documents.  It can be filed after an answer but it should be filed within 60 days of 
the filing of the complaint, as discussed in section 5 of this paper.  

b. Include Affidavits To Establish Both Prongs Of The Anti-SLAPP 
Statute In Your Moving Papers 

The moving party should lay out the relevant facts that relate to both prongs of 
the anti-SLAPP statute.  This means that the evidence submitted with the motion 
should both expand on the underlying factual allegations of the complaint in order 
to show that the causes of actions subject to the special motion to strike “arise 
from” protected activity as well as that the plaintiff has no probability of prevailing 
on the challenged claims.  The attached appellate brief in the Kapler v. Alameda 
case shows how a combination of a special motion to strike coupled with a 
successful demurrer and amended complaint led to the ultimate successful 
dismissal of virtually the entire law suit and an award of attorney’s fees for the 
defendant city.  The Court of Appeal decision in Kapler is also attached. 

Making your factual case is critically important in an anti-SLAPP motion because 
you have to be able to show both that the action involves protected activity and 
that it is meritless.  Assume nothing and tell your story cogently and completely 
to make sure you have submitted the relevant facts.  For example in the Kapler 
case, submitting all the articles of press coverage concerning Kapler’s theft of 
City gas for his BMW captured the importance of the public issue to which he 
was referring in his complaint and immediately got the Court’s attention before 
the justices were buried in the details of subdivisions (e)(1)-(4) and the 
substantive elements of each of Kapler’s nine causes of action. 
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c. Admissibility Of Plaintiff’s Submissions; Making Objections 

Often, the plaintiff’s attorney does not pay attention to the admissibility of the 
averments or exhibits of his/her declarations. Since the burden is on the plaintiff 
to show by admissible evidence that s/he has a probability of prevailing on the 
challenged causes of action, the inadmissible evidence may be struck, possibly 
leaving the plaintiff with little or nothing with which to sustain his/her burden of 
establishing a probability of success on the merits.   

In the attached Gallant v. Alameda case, the Court of Appeal reversed the trial 
court on the first prong of the anti-SLAPP statute finding that all causes of action 
arose from protected activity but was unable to reach the second prong because 
the trial court failed to rule on the City’s objections.  

d. Compliance With Section 425.16(j)(1) Judicial Council Filing 
Requirements  

Section 425.16(j)(1) provides: 

Any party who files a special motion to strike pursuant to this 
section, and any party who files an opposition to a special motion to 
strike, shall, promptly upon so filing, transmit to the Judicial Council, 
by e-mail or facsimile, a copy of the endorsed, filed caption page of 
the motion or opposition, a copy of any related notice of appeal or 
petition for a writ, and a conformed copy of any order issued 
pursuant to this section, including any order granting or denying a 
special motion to strike, discovery, or fees.  

e. Preparation Of Trial Court Orders Granting Motion  

If you prevail on the special motion to strike, take the time to carefully craft the 
order in your favor, laying out the factual and legal basis for the trial court’s grant 
of your motion on both prongs of the anti-SLAPP statute.  A well crafted order will 
deter an appeal and will create a favorable impression on an appellate court if 
the matter is appealed. 

f. Denial Of Motion – Timeliness Of Appeal 

“’If a judgment or order is appealable, an aggrieved party must file a timely 
appeal or forever lose the opportunity to obtain appellate review.’” [Citations 
omitted.]” (Maughan v. Google Technology, Inc. (2006) 143 Cal.App.4th 1242, 
1247.)  Since grant or denial of a special motion to strike is appealable, it must 
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be appealed within 60 days of the order since no appeal will lie from later entry of 
a final judgment. (Id.)  

g. Seeking Attorney’s Fees 

“[A]n award of fees may include not only the fees incurred with respect to the 
underlying claim, but also the fees incurred in enforcing the right to mandatory 
fees under Code of Civil Procedure section 425.16.” (Ketchum v. Moses (2001) 
24 Cal.4th 1122, 1141.)   

h. Avoiding Triggering A Special Motion To Strike Under The Anti-
SLAPP Statute 

The anti-SLAPP statute can also be used as a weapon against public entities 
when they file suit or when they file cross-complaints in an existing lawsuit.  Be 
very careful how you frame either your complaints or your cross-complaints to 
ensure that they do not “arise from” activity protected by the anti-SLAPP statute.  
For example, the plaintiff’s action in filing the complaint itself would be protected 
by (e)(1) and (2).  As explained earlier, the fact that the complaint arises from 
protected activity does not by itself lead to dismissal of the complaint or cross-
complaint.  However, if you are unable to establish a probability of success in 
response to a special motion to strike under the anti-SLAPP statute you will 
subject your city to liability for the moving party’s attorney’s fees.  

8. Conclusion 

The anti-SLAPP statute is a powerful tool which can lead to the relatively speedy 
demise of meritless SLAPP suits and recovery of the city’s attorney’s fees in the 
trial court.  Since the interlocutory order granting or denying the motion is 
immediately appealable, it can result in a final order on the merits on appeal.  
The Kapler case was decided on the merits by the Court of Appeal within sixteen 
months of the filing of the original complaint.  In Kapler, while a small section of 
one cause of action remains, the annual interest alone payable on the City’s 
attorney’s fee award of $260,000 exceeds the amount of the health premium for 
which Kapler claims reimbursement, making it uneconomic for him to litigate the 
case any further.  In short, at each stage of the litigation it is vital to think 
strategically and comprehensively about your client city’s best interests, 
employing a cost-benefit analysis.  
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 Under the complaint’s causes of actions, designated “Labor Code § 1102.5(b)
2
”;

Labor Code § 1102.5(c),
3
” “declaratory relief,” and “breach of contract,” Gallant alleged 

her employment had been “terminated” because (1) she refused to participate in illegal 

activity; and (2) she disclosed information pertaining to illegal activity to government 

agencies regarding a city council member.  She also alleged the reported city council 

member had influenced two other council members to vote to terminate her contract.  

Gallant also alleged the city council’s vote to terminate her contract violated section 2-2 

of the city charter
4
 and paragraph two of the employment contract.

5
  Because Gallant’s 

                                             
2
 Labor Code section 1102.5, section (b), reads:  “An employer may not retaliate 

against an employee for disclosing information to a government or law enforcement 

agency, where the employee has reasonable cause to believe that the information 

discloses a violation of state or federal statute, or a violation or noncompliance with a 

state or federal rule or regulation.” 
3
 Labor Code section 1102.5, section (c), reads: “An employer may not retaliate 

against an employee for refusing to participate in an activity that would result in a 

violation of state or federal statute, or a violation of noncompliance with a state or federal 

rule or regulation.” 
4
 Section 2-2 of the city charter reads:  “(A) The following offices are hereby 

established and the incumbents thereof shall be appointed or removed by a vote of a 

majority of the full Council:  City Manager, City Attorney, City Clerk. [¶] (B) During a 

period of ninety days immediately following the date of installation of any person newly 

elected to the Council at a regular or special municipal election or of any person newly 

appointed to the Council, the Council shall take no action, whether immediate or 

prospective, to remove, suspend, request the resignation of, or reduce the salary of, the 

incumbents in the aforementioned appointive offices.”   
5
 Paragraph two of the contract reads: “Interim City Manager shall be hired as a 

limited term employee for a minimum period of twenty four (24) months, commencing 

April 1, 2009 and ending March 31, 2011, unless extended by mutual agreement.  Such 

extensions shall be in 90 day increments, at the commencement of which the City council 

shall initiate its selection and recruitment procedure for the appointment of a permanent 

City Manager. [¶] Should the City council elect to delay its executive search for a City 

Manager, or elect not to select a candidate at the term of this agreement, this agreement 

shall automatically renew in 90 days increments as provided herein until such time as the 

City council has selected a permanent City Manager or until such time as the City 

provides the Interim City Manager with timely notice of non-renewal.  The City council 

shall provide the Interim City Manager with written notice of non-renewal at least 90 

days prior to the initial Termination Date or any succeeding Termination Date.”
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contract had not been properly terminated, she alleged the city was obligated to continue 

to pay her but it had stopped paying her on or about April 1, 2011.  Gallant sought a 

declaration to resolve the parties’ “actual controversy” relating to the validity of the city 

council’s vote to terminate her contract on December 28, 2010, and damages for loss of 

pay and benefits, continuing to accrue until 90 days after the city complied with the 

termination terms of the employment contract.   

 After filing its answer, the city filed a special motion to strike the complaint, 

which was opposed by Gallant.  After a hearing, the trial court issued a written order 

denying the city’s special motion to strike the complaint.  The court explained: 

“Plaintiff’s claims arise from the City of Alameda’s termination of her employment 

contract rather than any petitioning or free speech activity protected by the anti-SLAPP 

statute.  Because the Court finds that the complaint does not arise from protected activity 

within the meaning of [section] 425.16, the Court need not reach the issue of whether 

plaintiff has made a sufficient showing on the merits of her claims.”  The city now timely 

appeals.

DISCUSSION

 Section 425.16, subdivision (b), states, in pertinent part:  “(1) A cause of action 

against a person arising from any act of that person in furtherance of the person’s right of 

petition or free speech under the United States Constitution or the California Constitution 

in connection with a public issue shall be subject to a special motion to strike, unless the 

court determines that the plaintiff has established that there is a probability that the 

plaintiff will prevail on the claim.”  “[T]he word ‘person’ as used in section 425.16, 

subdivision (b) must be read to include a governmental entity.”  (Bradbury v. Superior 

Court (1996) 49 Cal.App.4th 1108, 1114.)

 We review the trial court’s order denying the city’s special motion to strike under 

section 425.16 de novo.  (Flatley v. Mauro (2006) 39 Cal.4th 299, 325.)  “[A] special 

motion to strike involves a two-part inquiry.  First, the defendant must make a prima 

facie showing that a cause of action arises from an act in furtherance of his or her 

constitutional rights of petition or free speech in connection with a public issue.



4

[Citations.]  If such a showing has been made, the burden shifts to the plaintiff to 

demonstrate a probability of prevailing on the claim.  [Citation.]  If the plaintiff fails to 

carry that burden, the cause of action is ‘subject to be stricken under the statute.’ ”  

(Birkner v. Lam (2007) 156 Cal.App.4th 275, 280-281.)  

 The SLAPP statute’s protected activity is broadly defined to include “(1) any 

written or oral statement or writing made before a legislative, executive, or judicial 

proceeding, or any other official proceeding authorized by law, (2) any written or oral 

statement or writing made in connection with an issue under consideration or review by a 

legislative, executive, or judicial body, or any other official proceeding authorized by 

law, (3) any written or oral statement or writing made in a place open to the public or a 

public forum in connection with an issue of public interest, or (4) any other conduct in 

furtherance of the exercise of the constitutional right of petition or the constitutional right 

of free speech in connection with a public issue or an issue of public interest.”  (§ 425.16, 

subd. (e).)  “[A] defendant moving to strike a cause of action arising from a statement 

made before, or in connection with an issue under consideration by, a legally authorized 

official proceeding need not separately demonstrate that the statement concerned an issue 

of public significance.”  (Briggs v. Eden Council for Hope & Opportunity (1999) 19 

Cal.4th 1106, 1123, fn. omitted.)  Instead, “the statutory remedy afforded by section 

425.16 extends to statements and writings of governmental entities and public officials on 

matters of public interest and concern that would fall within the scope of the statute if 

such statements were made by a private individual or entity.”  (Vargas v. City of Salinas

(2009) 46 Cal.4th 1, 17.) 

 In analyzing the first prong of the section 425.16 analysis, “courts must be careful 

to distinguish allegations of conduct on which liability is to be based from allegations of 

motives for such conduct.  ‘[C]auses of action do not arise from motives; they arise from 

acts.’  [Citation.]  ‘The statute applies to claims “based on” or “arising from” statements 

or writings made in connection with protected speech or petitioning activities, regardless 

of any motive the defendant may have had in undertaking its activities, or the motive the 

plaintiff may be ascribing to the defendant’s activities.’ ”  (People ex rel. Fire Ins. 
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Exchange v. Anapol (2012) 211 Cal.App.4th 809, 823.)  Also, “[t]he anti-SLAPP 

statute’s definitional focus is not the form of the plaintiff’s cause of action but, rather, the 

defendant’s activity that gives rise to his or her asserted liability – and whether that 

activity constituted protected speech or petitioning.”  (Navellier v. Sletten (2002) 29 

Cal.4th 82, 92 (Navellier).)  Thus, regardless of the labeled causes of action, Gallant 

“cannot avoid operation of the anti-SLAPP statute by attempting through artifices of 

pleading, to characterize an action as a garden variety tort or contract claim when in fact 

the claim is predicated on protected speech or petitioning activity.”  (Hylton v. Frank E. 

Rogozienski, Inc. (2009) 177 Cal.App.4th 1264, 1271-1272.)  

 We agree with the city that the overarching premise of all of Gallant’s causes of 

action is the termination of her employment contract, which is protected conduct under 

the anti-SLAPP statute as either a “written or oral statement or writing made before a 

legislative . . . proceeding, or any other official proceeding authorized by law,” or a 

“written or oral statement or writing made in connection with an issue under 

consideration or review by a legislative . . . body, or any other official proceeding 

authorized by law.”  (§ 425.16, subds. (e)(1) & (2).)  As Gallant concedes in her 

responsive brief, her retaliation and breach of contract claims, and request for declaratory 

relief, “would have no basis in the absence of” the city’s alleged actions taken in 

connection with the termination of her employment itself.  (Tuszynska v. Cunningham

(2011) 199 Cal.App.4th 257, 270 (Tuszynska); cf. Martin v. Inland Empire Utilities 

Agency (2011) 198 Cal.App.4th 611, 624 (Martin) [court concluded gravamen of 

plaintiff’s complaint was one of racial and retaliatory discrimination, not an attack on 

agency’s chief executive officer or evaluations of plaintiff's performance as an 

employee]; Department of Fair Employment & Housing v. 1105 Alta Loma Road 

Apartments, LLC (2007) 154 Cal.App.4th 1273, 1284 [court concluded gravamen of 

complaint was discrimination, not exercise of defendant’s protected speech].)  Thus, 

because the city’s decision to terminate Gallant’s employment constitutes “the gravamen, 

principal thrust, and core injury-producing conduct underlying [Gallant’s] . . . claims” 
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(Tuszynska, supra, at p. 270), the lawsuit “falls squarely within the ambit of the anti-

SLAPP statute’s ‘arising from’ prong” (Navellier, supra, 29 Cal.4th at p. 90).
6

 Gallant’s reliance on McConnell v. Innovative Artists Talent & Literary Agency, 

Inc. (2009) 175 Cal.App.4th 169, and Marlin v. Aimco Venezia, LLC (2007) 154 

Cal.App.4th 154, is misplaced as neither case concerns a municipality’s protected activity 

as defined in section 425.16, subdivisions (e)(1) and (e)(2).
7
  Additionally, the McConnell

court’s statement that “no one would suggest that a statement or writing firing an 

employee is protected First Amendment activity” (175 Cal.App.4th at p. 180), 

misconstrues the issue before us.  “[T]he salient question in this case is not whether 

[defendant’s] acts are protected as a matter of law under the First Amendment of the 

United States Constitution in some other context, but whether they fall within the 

statutory definition of conduct that the Legislature deemed appropriate for anti-SLAPP 

motions.”  (Schaffer v. City and County of San Francisco (2008) 168 Cal.App.4th 992, 

1001 (Schaffer).)  “The moving defendant’s burden is to demonstrate that the act or acts 

of which the plaintiff complains were taken ‘in furtherance of the [defendant]’s right of 

petition or free speech under the United States or California Constitution in connection 

with a public issue,’ as defined in the statute.”  (Equilon Enterprises v. Consumer Cause, 

Inc. (2002) 29 Cal.4th 53, 67 (Equilon Enterprises), italics added.)

                                             
6
 To avoid the application of the anti-SLAPP statute, Gallant asks us to consider the 

events before December 28, 2010, which explain that the motive for her termination was 

“retaliatory” unprotected conduct.  But, Gallant confuses “a defendant’s alleged injury-

producing conduct with the unlawful motive the plaintiff is ascribing to that conduct.”

(Tuszynska, supra, 199 Cal.App.4th at  p. 271.) “ ‘[C]onduct alleged to constitute breach 

of contract may also come within constitutionally protected speech or petitioning.’ ”  (Id.

at p. 269.)  Gallant is “positing a ‘false dichotomy between actions that target “the . . . 

performance of contractual obligations” and those that target “the exercise of the right of 

free speech.” ’ ”  (Ibid., quoting Navellier, supra, 29 Cal.4th at p. 92.) 
7
 In her opening brief, Gallant also refers us to Kapler v. City of Alameda, which 

was then pending review in Division One of this court.  However, since the filing of the 

parties’ briefs, our colleagues in Division One have decided Kapler in a nonpublished 

opinion.  (Sept. 6, 2012, A133001) [nonpub. opin.].)  Consequently, we do not rely on or 

further discuss this case.  (Cal. Rules of Court, rules 8.1105(e)(1) & 8.1115(a).) 
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 We also see no merit to Gallant’s argument that the anti-SLAPP statue has not 

been applied to wrongful termination claims.  “ ‘There is simply no authority for creating 

a categorical exception [from the anti-SLAPP law] for any particular type of claim 

. . . .’ ”  (People ex rel. Fire Ins. Exchange v. Anapol, supra, 211 Cal.App.4th at p. 823.)  

“ ‘ “Considering the purpose of the [anti-SLAPP] provision, expressly stated, the nature 

or form of the action is not what is critical but rather that it is against a person who has 

exercised certain rights” [citation].  “The Legislature recognized that ‘all kinds of claims 

could achieve the objective of a SLAPP suit—to interfere with and burden the 

defendant’s exercise of his or her rights.’ ” ’  [Citation.]  ‘Nothing in the statue itself 

categorically excludes any particular type of action from its operation, and no court has 

the “ ‘power to rewrite the statute so as to make it conform to a presumed intention which 

is not expressed.’ ” ’  [Citation.]  Given these pronouncements, and the Legislature’s 

express reminder that anti-SLAPP motions should be ‘construed broadly’ (§ 425.16, 

subd. (a)), we do not find room to except claims involving [wrongful termination] from 

the reach of the statute.”  (Beach v. Harco National Ins. Co. (2003) 110 Cal.App.4th 82, 

91.)

 In sum, we conclude the city met its burden of showing that the complaint’s 

causes of action were based on “constitutional free speech and petitioning activity as 

defined in the anti-SLAPP statute[],” and “arose from activity protected by the anti-

SLAPP statute.”  (Navellier, supra, 29 Cal.4th at p. 95; italics added.)  Whether the city’s 

conduct “was wrongful” is a matter Gallant must “support in the context of the discharge 

of [her] burden to provide a prima facie showing of the merits of [her causes of action].” 

(Paul for Council v. Hanyecz (2001) 85 Cal.App.4th 1356, 1367, disapproved on other 

grounds in Equilon Enterprises, supra, 29 Cal.4th at p. 68, fn. 5). 

 The parties ask us to address whether Gallant met the second prong of the section 

426.15 analysis, namely, whether she met her burden of establishing a reasonable 

probability of prevailing on her claims by producing “evidence that would be admissible 

at trial.”  (Integrated Healthcare Holdings, Inc. v. Fitzgibbons (2006) 140 Cal.App.4th 

515, 527.)  However, the trial court did not rule on the city’s numerous written objections 
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challenging Gallant’s proffered evidence, the appellate record does not include Gallant’s 

written responses, if any, to the city’s evidentiary objections, and she has not specifically 

addressed the objections in her responsive brief.  “Rulings on the evidentiary objections 

are necessary before the trial court or this court can determine whether [Gallant] has 

presented admissible evidence that demonstrates a probability of prevailing on the merits 

of her claims. . . .  ‘ “Trial courts have a duty to rule on evidentiary objections.”

[Citation.]  When that duty is not performed, appellate courts are left with the nebulous 

task of determining whether the ruling that was purportedly made was within the 

authority and discretion of the trial court and was correct.’ ”  (Martin, supra, 198 

Cal.App.4th at p. 630.)  Given the procedural posture of this case, we conclude it is more 

appropriate to remand the matter to the trial court so that it may rule on the outstanding 

evidentiary and substantive issues in the first instance.  (Birkner v. Lam, supra, 156 

Cal.App.4th at p. 286.)  

DISPOSITION 

The November 10, 2011, order denying defendant’s special motion to strike is 

reversed.  The matter is remanded to the trial court for further proceedings consistent 

with this opinion.  The parties shall bear their respective costs on appeal.

       _________________________

       Jenkins, J. 

We concur: 

_________________________

McGuiness, P. J. 

_________________________

Siggins, J. 


