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determine whether they can apply the exemption to certain projects. The Opinion is also
useful on a broader level because it discusses potential environmental impacts in the
context of a developed urban setting and analyzes the type of evidence that would be
sufficient to trigger the need for further environmental review for a project in that type of
setting. The Court’s discussion regarding evidence of potential aesthetic impacts is
especially thorough and useful. When considering how to proceed under CEQA for
proposed projects in urban settings, including utility projects similar to the one at issue in
the Opinion, agencies throughout the State are constantly grappling with the same issues
addressed in the Opinion. Therefore, the Opinion warrants publication because it
advances a new clarification of existing law, and involves a legal issue of continuing
public interest.

I. The League and CSAC have an interest in publication of the Opinion.
(California Rules of Court, Rule 8.1120, subdivision (a)(2).)

The League is an association of 472 California cities dedicated to providing for the
public health, safety, and welfare of their residents, and to enhance the quality of life for
all Californians. The League is advised by its Legal Advocacy Committee, which is
comprised of 24 city attorneys from all regions of the State. The Committee monitors
litigation of concern to municipalities, and identifies those cases that are of statewide or
nationwide significance. The Committee has identified this case as having such
significance.

CSAC is a non-profit corporation. The membership consists of the 58 California
counties. CSAC sponsors a Litigation Coordination Program, which is administered by
the County Counsels’ Association of California and is overseen by the Association’s
Litigation Overview Committee, comprised of county counsels throughout the state. The
Litigation Overview Committee monitors litigation of concern to counties statewide and
has determined that this case is a matter affecting all counties.

Because all cities and counties in California are routinely required to navigate
CEQA prior to considering approval of proposed discretionary projects within their
jurisdictions, the appellate courts’ interpretation of CEQA and the CEQA Guidelines is
of great importance to the League and CSAC and the cities and counties they represent.
The League and CSAC have an especially keen interest in cases that clarify a city or
county’s obligations and responsibilities with respect to various CEQA requirements,
including the legal requirements regarding the application of the categorical exemptions
provided in the CEQA Guidelines. Similarly, the League and CSAC have an equal
interest regarding the application of the exceptions to the categorical exemptions which
can remove a project from an exempt class. The continued development of case law
addressing these issues assists all cities and counties (and all agencies) in California in
complying with CEQA while avoiding the expenditure of public money and other
resources on misguided or legally inadequate CEQA review.
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II. The Opinion should be published because it explains an existing rule of law;
advances a new interpretation, clarification, or construction of existing law;
and applies an existing rule of law to a set of facts significantly different from
those stated in published opinions. (California Rules of Court, Rule 8.1105,
subdivision (c)(2), (3), (4).)

The Opinion should be published because it provides useful guidance regarding
the application of the “Class 3 categorical exemption in CEQA Guidelines section
15303. As explained in the Opinion, a categorical exemption is based on a finding by the
Resources Agency that a class or category of projects does not have a significant effect on
the environment. (CEQA Guidelines, § 15300; Opinion, p. 5.) “Class 3” of the
categorical exemptions “consists of [1]construction and location of limited numbers of
new, small facilities or structures; [2]installation of small new equipment and facilities in
small structures; and [3]the conversion of existing small structures from one use to
another where only minor modifications are made in the exterior of the structure.”
(CEQA Guidelines, § 15303; Opinion, p. 5.)

The Opinion is particularly helpful in clarifying the application of clause [2] of the
Class 3 exemption. Importantly, the Opinion holds that, contrary to the petitioner’s
argument in the case, the terms of second clause of the Class 3 exemption “do not limit
the ‘installation of small new equipment and facilities’ to installation in existing small
structures.” (Opinion, p. 7, italics original.) Rather, the Opinion explains that the
exemption can apply even when the project under consideration involves the installation
of new structures, as long as the other requirements of the exemption are met. (Ibid.)
Although we agree that this is, as described in the Opinion, a “common-sense”
interpretation of the provision, such interpretation has never been clearly explained in any
previously published opinion. While there are cases discussing the Class 3 exemption,
those cases offer little guidance on this particular issue. For example, although the First
District upheld the use of the Class 3 exemption in Surfrider Foundation v. California
Coastal Commission (1994) 26 Cal.App.4th 151, for the installation of new parking fee
devices at state parks, that case does not discuss which clause of the exemption was being
applied and does not directly address the argument that the exemption should be limited
to existing structures. Indeed, the Court’s discussion of the exemption in that case was
minimal and is of only limited value because the application of the exemption was not
disputed. (Id. at p. 156 [“[T]here is a ‘categorical’ exemption from CEQA for
construction of small structures. [Citations.] It is undisputed that the fee collection
devices are small structures within the meaning of this exemption.”].) To our knowledge,
the Opinion, if published, would be the first case to specifically address this important
point.

The Court’s discussion of Robinson v. City and County of San Francisco (2012)
208 Cal.App.4th 950, is also helpful in this regard. (Opinion, p. 7.) The Opinion
explains that although Robinson involved the application of the Class 3 exemption to a
project that involved existing structures, the language used in that case does not suggest
that projects that do not involve existing structures cannot also qualify for the exemption.
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(Opinion, p. 7.) Because it explains the limits of Robinson and plainly explains the terms
of clause [2] of the Class 3 exemption, the Opinion removes any perceived ambiguity in
the language and would help agencies in determining whether to apply the exemption to
qualifying projects that do not involve existing structures, when the agency may otherwise
be reluctant to do so in the absence of direct guidance on the subject. This clarification
will also help ensure consistency among the trial courts in their review of an agency’s
decision to apply the exemption.

In addition to clarifying the terms of the Class 3 exemption, the Opinion also
offers guidance regarding when a project may be removed from an exempt class of
projects based on an exception to the exemptions. (See CEQA Guidelines, § 15300.2.)
Two of the exceptions most commonly invoked by project challengers - the “unusual
circumstances” exception (CEQA Guidelines, § 15300.2, subd. (¢)) and the “cumulative
impacts” exception (CEQA Guidelines, § 15300.2, subd. (b)) - are thoroughly discussed
and analyzed in the Opinion. (Opinion, pp. 5, 8-19.) The discussion of these exceptions
provides a cogent explanation and further clarification regarding their application.

First, in its discussion of whether the project falls within the “unusual
circumstances” exception3, the Opinion provides important direction regarding
evaluation of potential environmental effects in the context of a highly developed urban
setting. The “unusual circumstances” exception provides that “[a] categorical exemption
shall not be used for an activity where there is a reasonable possibility that the activity will
have a significant effect on the environment due to unusual circumstances.” (CEQA
Guidelines, § 15300.2, subd. (¢).) The discussion in this section of the Opinion is
particularly helpful because it describes the standards for evaluating evidence of potential
aesthetic impacts, which would be useful even beyond the “unusual circumstances”
exception analysis.4 Aesthetic impacts are frequently controversial and are asserted by
project opponents to be significant impacts triggering the need for further environmental

*/ Although certain issues related to the “unusual circumstances” exception are currently
pending before the California Supreme Court in Berkeley Hillside Preservation v. City of
Berkeley, S201116, rev. granted May 23, 2012, the Opinion’s discussion of the exception
is nonetheless helpful and appropriate for publication regardless of the outcome in that
case. As noted in the Opinion, the Court did not need to try to resolve the issues pending
before the Supreme Court to decide the present case; nor did it attempt to do so. (See
Opinion, pp. 9, 11.)

* / This discussion would be helpful any time an agency is required to consider the
threshold question of whether a project may have a significant environmental effect (e.g.
when considering whether to prepare an EIR in the first instance). (See Pub. Resources
Code, §§ 21080, subd. (d), 21100, subd. (a), 21151, subd. (a); see also Pocket Protectors
v. City Of Sacramento (2004) 124 Cal.App.4th 903 [substantial evidence of potential
aesthetic impacts required an EIR to be prepared].)
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review. These types of issues are often difficult for an agency to evaluate or quantify to
the public’s satisfaction due to their subjective nature. As the Opinion makes clear, the
relevant inquiry when evaluating the potential for aesthetic impacts is “whether a project
would substantially degrade the existing visual character or quality of the site or its
surroundings.” (Opinion, p. 13, italics original.) The Opinion then provides a very
thorough discussion and comparison of relevant case law where the significance of
aesthetic impacts is analyzed in different settings and contexts. (Opinion, pp. 13-17.) The
portion of the Opinion that distinguishes cases in which residents’ opinions on a project’s
aesthetic effects were held to be substantial evidence of a significant impact is especially
helpful because it highlights and clarifies the difference between “fact-based evidence”
and the subjective opinions of project opponents. (Opinion, pp. 16-17.) The difference
between mere opinion and fact-based evidence of aesthetic impacts is an important
distinction and the Opinion’s discussion clarifying this point would be a helpful addition
to CEQA case law on the subject.

Moreover, the Opinion should be published because it involves a set of facts
significantly different from those stated in any published opinion. Since determining
whether a project would have aesthetic impacts is a fact-based inquiry, we believe that it
is important for published opinions to conduct this analysis in a variety of factual contexts
in order to provide useful samples and guidance for agencies and trial courts. The
Court’s thorough analysis of the evidence and the potential for aesthetic impacts in the
circumstances of this case provides such assistance.

The guidance provided in the Opinion regarding the “cumulative impacts”
exception is also helpful. This exception provides that “[a]ll exemptions . . . are
inapplicable when the cumulative impacts of successive projects of the same type in the
same place, over time is significant.” (CEQA Guidelines, § 15300.2, subd. (b).) The
Opinion highlights the limits in this exception by explaining that the city did not have to
consider the cumulative impact of all similar equipment to be installed throughout the
entire city because the Guidelines limit the cumulative impacts exception to successive
projects of the same type in the same place. (Opinion, pp. 17-18.) For the purposes of
the utility boxes at issue in the case, the Court found the “same place” meant the
individual locations where the boxes would be placed. This is an important point
because, as the Opinion notes, without the limitation the exception would swallow the
rule and the utility of the Class 3 exemption would be vitiated. (Opinion, p. 13.) As
similar utility projects are considered throughout the State, the Opinion will help
agencies, the public, and reviewing courts better understand whether and how the
cumulative impacts exception might apply.

Lastly, the Opinion’s discussion regarding whether components of the project
were actually mitigation measures, also provides good guidance. The discussion of this
subject soundly reaffirms important CEQA principles and provides a clear and succinct
statement of the law on this issue.
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