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i sponsors a thlgatro' 'Coordmatlon'Program whrch is: admrmstered by the

B "Assoc1atlon s ngatlon ‘OverVIew_:Commrttee comprlsed‘of county counsels "

TO THE HONORABLE PRESIDING JUSTICE' » S
| Pursuant to Rule 8 520 subdlvrsron (f) of the Callforma Rules of Court,.: L

' :f‘the League of Callforma Cltles (“League ) and Callforma State Assomatlon of |

'Countres ( CSAC”) submlt thls apphcatlon to ﬁle an Amzcz Curzae brref m

support of Plamtlff and Respondent Crty of Rrversrde (“Clty or “Rrversrde”)

Thls appllcatlon 1s t1mely made w1th1n 30 days after the ﬁhng date of the reply.
" brief’ on the ments ' - R -

: IDENTITY OF AMICI C URIAE AND STATEMENT OF INTEREST |

The League is an assoc1at10n of 469 Callforma cities dedlcated to-

' protectmg and restormg local control in order to prov1de for the publlC health

3 safety, and welfare of therr re51dents and to enhance the quallty of llfe for all

Callfomlans The League 1s advrsed by 1ts Legal Advocacy Commrttee wh1ch h

s comprrsed of 24 c1ty attomeys from all reglons of the State The Committee

monitors lltlgatlon of concem to mumcnpalltles and 1dent1f1es those cases that |

o are of statemde—or nat10nw1de-—-srgn1ﬁcance The Commlttee has 1dent1ﬂed |

' thrs case as bemg of such srgmflcance

The Callforma State Assocratlon of Countles (CSAC) 1s a non~prof'1t

o '.lcorporatron The membershlp cons;' 'ts of the 58 Calrforma countles CSAC

throughout the state The ngatlon Overvrew Commlttee momtors 11t1gat10n of
Y concem to countres stateW1de and has also detennmed that tlns case is a matter .

'raffectmg all countles

Thls case 1mpllcates the constltutlonal pOllCC power of countles and

g .'c1t1es to protect the health safety, and general welfare of the publlc from what |
: many elected Boards of SupervrSors and Clty Councrls have leglslanvely
S '-'determmed to be the negatlve secondary effects of medlcal maruuana

an _dlSpensanes The prohferatlon of such dlspensarles has created challengmg
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land use prob]ems for countles and cmes statew1de In the face of wide ranglng

and i 1ncreasmg reports of crlmes and other threats to public safety from

4marljuana dlspensarles collectlves or COOperatlves many local governments :

have enacted permanent zonmg prohlbltlons By one advocacy group’s recent

: count 76 cmes and mne countles ha‘ve adopted moratorla prohlbltlng marljuana

distribution fa0111t1es and 178 cmes and 20 counties have adopted permanent

prohlbmons of one sort or another (See http Iwww, safeaccessrtow org/ -

article, tﬁh‘;}?tdﬂléﬁ ) These land use decisions represent leglslatlve Judgments

made by local elected leglslatlve bOdlCS about the wisdom of and need for local
conftrol over a partnCularly vexmg and hlghly unusual land use — one that Is
1llegal under federal law 1n all cnrcumstances | _

In this case; the trlal court: demded correctly that neither the -

’ Compassmnate Use Act (“CUA”) nor the Medlcal Maruuana Program Act

(“MMPA”) prevented the City of Rlver51de from exermsmg 1ts constltutlonal

pohce power to adopt an ordmance prohlbmng medical marljuana dlStI‘lbthlOl’l

e fac1ht1es In: so domg, the trzal court followed settled constltutlonal separatlon :

’of power 5prmcrples Courts rnust defer to the leglslattve judgments made by

) local elected off' ua}s, whodar in the best posztlon to evaluate local condmons SR

'communlty needs and the' publlc welfare In recogmtlon of thlS pr1n01ple, |
courts have also repeatedly empham?ed that a local regulatlon should notbe
':found to be preémpted by State law unless 1t is clear that atrue conﬂlct ex1sts

No such conﬂlct ex1sts here

Appellants argument that the State s medlcal manjuana laws somehow

| preempt local zomng prohlbmons df medlcal rnaruuana dlspensarles not only -

: undermmes the prlnClplC of local land use control it hastens to ﬁnd a confllct

between Rlver51de S regulatlon and state law where none ex1sts Appellants

_ argument 1gnores the express language of both the CUA and the MMPA ‘cases
' 1nterpretrng them settled prtncnples of statutory constructlon and recently«

'_ enacted amendments to the MMPA all of Wthh together establlsh clearly that

CUmvwddseasiedsas v o co oo L 2.
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o 'preempts such local regulatlon

neither the voters nor the Legislature in any manner intended or undertook to

| prohibit the local land use regulatlons enacted by the City of Rlver51de and over

: 200 other cxtles and countles statew1de

Because the League and CSAC have a unique and 1mp0rtant m51ght 1nto
the matters implicated in thls lltlgatlon, they apply to this Court for permission
to file this Amici Curiae brief‘in supp'ort of the City of Riverside on this matter
of statewide.sign'iﬁcance Applicant'Le'agUe and CSAC have appeared as amici

curiae before this and other courts on matters mvolvmg similar issues,

-~ including Pack v. Superior Court of Los Angeles County (City of Long Beach)

Case No. B228781 (2d App. Dist., Div. 3); People v. Wildomar Patients
Compasszonate Group, Inc., Case No. E052728 (4th App Dist.; Div. 2), and
Americans for Safe Access v. City ofLos Angeles Case No. B230436 (2d App
Dlst Div. 8). No party had made a monetary contribution to fund the B
preparatlon and submlssron of thls brief.

~ Counsel for the League and CSAC are farnlhar w1th the issues m this

case and the scope of thelr presentatlon and beheve further argument is needed o
~.on the followmg pomt Callfornla cmes and countles have broad constltutlonal
‘ _,authorlty to enact local land use and zomng regulatlons 1ncludmg prohlbltrons . )

il':‘of medlcal maruuana dlstrlbutlon facrlltles Nelther the CUA northe MMPA

)

Dated: mry-- &-'_3':,- 2012 BURKE WILLIAMS & SORENSEN LLP

md W\&W\

Th&néé B. Brown (SBN 104254)
- Stephen A. McEwen (SBN 186512)
jAttorneys for Amici Curiae '
. LEAGUE OF CALIFORNIA CITIES
" and CALIFORNIA STATE
"ASSOCIATION OF COUNTIES. _ '
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L ISSUE PRESENTED

' Thrs case presents the questlon of whether the Compassionate Use Act of
1996 (“CUA”) and the Medlcal Manjuana Prog‘am Act of 2003 (“MMPA”)
prevent a c1ty frorn exercrsmg it constltutlonal pohce power authority to-
prohibit the estabhshment and operatlon of a medlcal manjuana collectlve

c00perat1ve, or dlspensary w1thm 1ts junsdlctlonal boundarles

IL NTRODUCT ION AND SQMM&;@Y OF ARGUMENT

_ Appel]ants argue that the MMPA preempts Rwersrde s zoning
prohrbmon of medlcal maruuana establlshments (AOB 9.) Appellants

. contentlon that state law preempts local 20n1ng proh1b1t10ns and thereby

requires all countles and citiesto perrmt storeﬁ'ont medlcal manjuana -

- dlspensanes w1th absolutely no guldance from the state regardmg the scope of
' permlsSIble regulatlons is erroneous and - was rejected expresslyin Cityof
- Claremom‘v Kruse (2009) 177 Cal. App 4th 1153, and County of Los Angeies v.

Hif} (2.1 1) 192 Cal App. 4th 861, and by subsequent amendments- to the

MMPA Contary to appellants argument nelther the CUA nor the MMPA |
: .preempts local land use regulatlon 1nclud1ng prohlbrlon, of modrcal mamjuana |
- drspensanes and nerther law provrdes an afﬁrmatwe defense or nnmumty from
- tradmonal nulsance abatementf-uaetions based on local mummpal code v1olat1ons .
' The tnal court theref@re properly enjomed appellants from operatlng a i
o storefront rnanjuana dlstnbutlon faclhty m v1olatlon of the Rrvers1de Mumclpal

, 'Code R N

In afﬁrmmg the 1n_;unct10n agamst appellants mum01pal code v1olat10nst :

the Court of. Appeal recognlzed the 1mportance of local conirol over
. fundamental land use. deusrons such as whether a partlcular activ ity is
" appr0pr1ate for a partlcular communlty C1t1es and countles have aduty to
B protect the publlc safety They ﬁulfrll then‘ duty by exerc1s1ng their
.: ‘consntutlonal authonty to regulate vanous acttv1tles mcludlng, for examplc

: thelr permrsslbrhty or lecatton Under our constltutronal form of govemment

RV#BI0-261443281 )L
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_rcmes and counties act through their elected city counc1ls and boards of

superv1sors who are charged w1th makmg the land use dec151ons for their
respectlve cmes and COuntles '

Inthe partlcular case of medrcal manjuana dzstnbutlon the need for

: vlocal control is paramount Cltles and countres statewrde have confronted the

‘ w1despread prolrferatlon of marljuana dlstlbutlon facilities. There have been.
_wrde rangmg and mcreaSmg reports of crlrnes and other threats to publlc safety

. _from marl)uana dlspensanes collecttves or cooperalves, demonstratmg that _

R these facrlmes increase the nsk to publxc safety and welfare through murders

assaults, burglanes robbenes 1llegal narcotlcs sales drlvmg under the

o 1nfluence teen substance abuse ‘and other crimes and publlc nuisances. In
_partrcular nearby schools busmesses churches, and resrdentlal areas suffer due -

o marijuana dzstnbutxon facilities.!

There is no const1tut10nal or statutory basis to restrict countles and cities

Cin thexr efforts to address and ehmmate these land use and pubhc safety

Iproblerns We start ﬁrst wrth the fact that there 1s no constltutlonal nght to use -

O dlsi'tbute the substance For decades, manjuana advocates have lxttgated '
L e’ifﬁf}’ concelvable basrs for cla.lmmg a nght to use or dlstnbute mamjuana o |
S tnclumng constltutlonal rlghts statutory r,tghts and medlcal nece331ty Yet.

vcourts have con51stently rq ected these arguments and have ruled repeatedly
- _'that there is o constxtutlonal nght no statutory nght no rnedreal necessity

- defcnse and no fundamental pollcy to protect manjuana use or dtsmbutzon.

More nnponant for this dlSCUSSlOI’l the. CUA and the MMPA do not

pre‘empt cities’ _V constitutional ;authorlty to _regulate and res,tnct rnarrj uana

! The Cahfonua Pollce Chlefs Assoc1at10n has compzlei pohce reports, news
. stories and statistical research regardmg such secondary 1rnpacts ina 2009 white

.. paper report located at: -

‘http:/fwww, procon. org/sourceﬁles/CA?CAWhttel’aperoanJuanaDlspensarle

s. pdf
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_ distibution facilities The iSSUe-has now been addr_essed and resolved by the
Court of Appeal in Kruse and, Htll ‘ . |
' What 1s more the Hzll Court recognlzed that if there ever had been doubt
V‘:on the i 1ssue one of two recent amendments to the MMPA ehmlnated it “If
_ :there was ever any doubt about the Leg1slature s 1ntentron to allow local _ |
governments to regulate manjuana dlspensanes and we. do not beheve there _

' 'was, the newly enacted [Health and Safety Code] section I 1362 768, has made
i clear that local governments may regulate dlspensanes ” (Counry of Los Angeles

W Hzll supra, 192 Cal. App. 4th at p 868 [empha51s added] )

Subsequent to the decision i in Hzll the’ Leg1slature acted yet again, It

amended Sectlon 11362 83 to. ehmlnate any remalmng doubt about cities” and

: countles authonty not only to regulate manjuana distribution facﬂlnes

.' ex1stence and operatrons but to impose both civil and criminal penalt1es for

vrolatmg such regulations.

Ttis 1mportant to recall that mar1_1uana remams 1llegal under federal law

T he constltutlonal rlght to regulate marljuana d1st1but1on fac111ty locanons and
l.comphance w1th local ordlnances should be recognlzed and protected by the ; "
| courts Amzcz curiae League of Cahforma Cltles (“League ) and Cahforma |
| : | State Assomatlon of Countles (“CSAC”) support the Clty S request that the trral

;court s order enjommg appellants from operatlng an unpernntted storefront
o marljuana d1spensary be upheld R '
| As demonstrated below not only have appellants fa1led to estabhsh state '

law preempt1on, they cannot do so. FlI'St crtles and countles have broad

constltutlonal powers to protect pubhc safety and regulate land uses such as

2 Unless otherw1se 1ndlcated all code references are to the Health and Safety o
,-Code : TR : '

L RVABI02614458 g

. ._'Moreover the. CUA and MMPA provrde only an aﬁ‘irmatwe defense to crnmnal_ o o |
' f"'prosecutlon under Cahforma law for certam rned1c1na1 uses It is s1mply not the L

_'Ecase that the CUA and/or MMPA create nght to use or dlsmbute manJuana




: those here. Second, Cahforma law recogmzes that cities and counties are not

preempted from restnctmg man}uana dlstnbutlon fac111t1es Thlrd California’s

oy

- ‘man}uana laws the CUA and the MMPA not only anticipate such local
 regulation, they expresslz,r allow it. The League and CSAC therefore -
o respectfully urge the Court to afﬁrm the Court of Appeal’s dec131on upholding
.K | ‘the issuance of’ a prelumnary lnjunctlon to reject appellants ‘meritless state law
= .,preemptlon arguments, and preserve tradrtlonal local control overa challenglng
| _ : and potentlally dangemus land use act1v1ty 7 -
e III LEGAL ANALYSIS

M

Connnes Amd Cities Have Plenarv Constltuttonal Agmority :
 To Control Land Uses Within Thelr Borders. -

Local polrce p'ower derlyes from the Cah_f_orma Constltut_lon, not from
legislative grace. Arsicle XI, section 7, of the California Constitution authorizes

countles and cities to enact and enforce regulatlons in order to protect the

[

_ pubhc s health, safety, and welfare Artlcle X1, sectlon 7 states: “A. county or

~city’ may make and enforce w1th1n its lumts all local pol1ce sanrtary, and other '.

& ' ordlnancw and regulatlons not m COIlﬂlCt w1th general laws;” 'Pursuant to th1s

(; S _' :" : constrtutxonal pohce power authorlty, countles and c1t1es have plenary

o authorxty to govern sub)ect onl} to the lumtatron that they exercrse th1s power -

- ?Wlthm thelr temtorlal llmltS and subordlnate to state law " (Cand id Enterprzses,'
'Inc v. Grossmont Umon Hzgh Sc}zool Dzst (1985) 39 Cal.3d 878, 886) “Apart

from tlns hmltah.on the pohcc power of a county or c1ty under thr,s provrslon is

]

as broad as the pohce power exerc1sable by the leglslature itself.” (}bzd )
. The constltutxonal pohce power 1ncludes of course, ‘the authonty to
regulate local land uses. (Blg Creek Lumber Co. v. County of Santa Cruz -
(2006) 38 Cal 4th 1139 1 151 ) “COrnprehenswe zontng has long been |
_ o estabhshed as being a, legmmate exerclse of the police power [Cltatlons ] o
| O o ; (Bevcrly 0l Co. v. C’zty ofLo.s Angeies (1953) 40 Cal. 2d 552, 557.) ¢ [A] c1ty s
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power to control its-own land use decmons derlves from this inherent pohce
power not ﬁ'om the delegation of authouty by the state.” (De Vita v. County of
Napa (1995) 9 Cal, 4th 763 782. ) “The power of cmes and countles to zone

land use m acwrdance mth local con.drtlons 1S well entrenched T Corp v. o
_ Solano County Bd of Superwsors (1991) 1 Cal.4th 81 89) In fact, whlle “[t]he

_ Legxslature has speclﬁed certam mnmum standards for local zomng

regulatlons (Gov Code, § 65850 el seq. ),” it has also * ‘carefully expressed its
intent. to retam the maxrmurn degree of local control (see, e, g, id., §§ 65 800
65802) > (IT Corp v, Solano Coum‘v Bd. of Supewxsors supra 1 Cal. 4th 81,

: _89 ) “[L]ocal control 1s at the heart of the [zomng] process » (Bownds v. City of
' Glenda!e (1980) 113 Cal. App 3d 875 880) ‘ '

The pnncaple of local control over land use is also supported by along -

hne of United States Supreme Court dec1s1ons daung back to Vzl!age of Euclid

v. Amber Realty Co. (1926) 272 U.S. 365. In Vzllage of Euclid, the Supreme

- Court rejected a Fourteenth Amendment challenge toa zomng ordmance and
-held that such pohce power ordmances were vahd unless they were clearly
:arbliary and unreasonable, havmg no substantlal relauon to. the pubhc health

- ,safety, morals or general welfarg,”, (Id at p. 395) In Bemzan v. Parker (1954) o
'._;348 U S 26 the Supreme Court observed that the pohce power s scope was o 44
broadand that [s]ub_rect to specrﬁc constrtuuonal lmmtatrons when the '
. leglslature has spoken the pubha 1nterest has been declared in terms well mgh
‘concluswe » (Id at D. 32 ) ln Wartk V. Seldzn (1975) 422 U.S. 49! the Court
' further Qbserved that “zonmg laws andthelr prov1s1ons long cons1dered

' :essentral to effectlve urban plannmg, are pecuharly‘ Wlthln the province of state

and local leglslatIVe authorrtaes » (Id at p. 508, fn 18.) -

 Based on these well-estabhshed authontles courts VleW local land use
demsrons Wlth great deference (Co;wolzdated vaL Products Co V. Cityof Los |
Angeles (1962) 57 Cal 2d 515 522 523 ) As courts have long recogmzed such

' deference 1s requ,rred because the proper exercrse of rhe pollce power * ‘is )

IRV EBI026144528 0T s




primarily a legislati‘ve"aﬁ'd not a judieial ﬁlnctiOn > (. atp. 522.) llocal' X
"ofﬁmals, rather than legislators or Judges, are in the best posttton to. evaluate the
interest and needs ofa commumty and make determmattons about approp:nate ;
" land uses. (Breakzone lelzards V. Czty of Torrance (2000) 81 Cal.App. 4th
- 1205 1248 ) “The wtsdom of the [zomng regulatlon] is a matter for legislatwe

o

detenmnatlbn and eyen though a court may not ayee w1th that deter_mmatlon,
o _' it w111 not substttute 1ts Judgment for that of the zomng ‘authorities if there is any
o ',‘reasonable Justlﬁcanon for then' actlon ” (C’arty v. Czty of O}az (1978) 77
G cal App.3d 329, 333, fn 1) | N o
o Accordmgly every mtendme,nt is in favor of the valldlty of local land
S s use regulatons (Bzg CreekLumber Co v, County of Santa Cruz, supra, 38
¢ Caldth 1139, 1152) A comt will uphold a local land use regulatlonunless the
| party challengmg the law can demonstrate that it is arbltrary or unreasonable
(Lockard V. Czty of. Angele.s* (1949) 33 Cal. 2d 453, 462 San Remo Horei v. City
¢ . and County of Sar Frariciseo (2002) 27 Cal.4th 643 674 fn 16)) A court’s
' Q.‘functlon in revlewmg a local land use regulatx on 1s to detemune whether the 7
‘ record shows a reasonable 1na31s for the act1on of the zomng authorltles and 1f e

the reasonableness of the- ordmance is falrly debatahle, t_he leg!slatwe L e |

. :detemunatonm L 'ot'be dlsturbed i@ (Loe:icar d" C‘ty of LOS Angeles sup ra, 33 i
o ‘?.'3'___'_‘(,al 20453, 462) ;i s A T o
R Furthermore a county s or etty s broad constituuonal pohce power tO
C.

enact leglslatlon 15 subject t0 state law preemplon only 1f the local leglslauon
_ duphczates, contladlets, or enters anarea fully oceupled bv general law, elther
_ - 'expressly or. by 1mplleatlon (Cal Const art., Xl §7 o’ Connellv Czty of
C o -Stockton (2{}{}7) 4l Cal 4th 1061 1067) A local law contradlcts general law if
Vthat is ‘fully occupled’ by general law when the Leglslature has expressly _~ e

SO mamfestedmmtent to fully occupy the area [mtatlon], or when’ 1t has o

| 1mphedly done so in hght of one of the follong 1ndlc1a of intent: (l) the
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'k ;-:___':?'f_hghtly found n (P __ pte exr

subject m’atte'r'has been so ﬁrlly and completely eevered by general law as to

clearly 1ndleate that it has become excluswely a matter of state concem (2) the
sub Ject matter has been parttally coVered by general law couched in such terms

asto 1nd1cate clearly that d paramount state concern w1ll not to}erate further or

B addltlonal loeal actlon, or (3) the SUbjﬁC‘[ matter has been pama}ly covered by

' geneml Iaw and the suh ject is of such a nature that the adverse effect ofa local

ordlnance on the franswnt cmzens of the state outwelghs the posmble benefit to

_,the locahty [CItatlons] ” (S}zenvm-”’zllzams Co V. C‘z(}' of Los Angeles (1993) 4
| Cal4th893,898) B e |

“Whether state law preempts a Iocal ordmance 1s a questton of law that is

. sub _]ect to de novo revrew i (Roble Vsta Assoczates v. Bacon (2002) 97

Cal App. 4th 335, 339 ) “The party clalmmg that- general state law' preempts a

local ordmance has the burden of demonstratmg preemptlon ™ (Big Creek

~Lumber Co. v. Countv of Santa Cruz, supra 38 Cal 4th at p. 1149)

. 'Ihere isa’ strong presumptlon agalnst preemptlon of local land use

: :}.;'regulatlons (Garcza v Four Pomts Sheraton LAX (2010) 188 Cal APP 4th 364 L " ke
= _.._37 4 ) “[I]n vlew of the long tradmon of Iocal regulatron and thc leglslatrvely o

| 'jtrad:ttmnally exerersed contrei such as the locatron of partrcutar land uses
* ?‘ 'Cahforma courts w1ll presume absent a clear mdlcatlon of preemptwe mtent
B from the Leglslature, that such regulatlon is not preempted by state statute' ” (Id
| at p- 1149 ) Indeed the Cahf orma Supreme Court has been partrcularly ”

reluctant to: mfer leglslatlve mtent to, preempt a ﬁeld covered by mumclpal

" regulatlon when there isa s1gn1ﬁcant local xnterest to. be served that rnay dlffer ; '

,from one locahty to another 7 (Bzg Creek Lumber Co V. County of Santa Cm,,
_f"supm 38 Cal 4th at p 1149 [quomg Fzsher v. Ctty ofBergezey (1984) 37 "
'Cal 3d¢ 644 707] ) o

'IRY'-#4336,2‘314'45'23-v't_ e T e g

_ﬁeukme}mnv C_._um‘y ofMendocmo(1984):3'_5_:;155,4 SR

o Cal 3d 476 484) “[W]hen Iocal govemment reguLates in an area over whrch it
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Medlcal marljuana is _]USt such a “ﬁeld” in Wthh there are “srgnlﬁcant

local mterest[s] to be served that may d1ffer from one locahty to another i (Bz g
'Creek Lumber Co v, County of Santa Cruz st{pra, 38 Cal 4th atp. 1149 )

Callforma s 482 cmes and 58 counles are: dweree in s1ze, populatlon and 1and

. 4use Whlle several Cahforma c1t1es and countles have determmed to allow
.them medlcal manjuana dlspensanes are. not approprlate or compatible w1th

~ surroundmg land uses m every commumty SOme communities are .

predonnnantly resrdentlal and do not have Sufﬁcrent commercral or mdust:rtal

Space to accommodate medlcal manjuana uses Some commumtles have SRR

',deterfmned i thetrlegtslatwe dlscretlon that due to the 1llegallty of man juana, .
numerous safety concems accompany medtcal manjuana dlstnbutlon that are |
not present Wlth pharmames and othermedxcal-related facrhﬁes They have '4

-’ found that: dlspensartes rdise concerns of securtty, manjuana abuse and of

' prowdmg an envrronment for other llllClt drugs Ccurts have upheld such
' . leglslanve Judgments, notmg that manjuana has a substanttal and detnmental 8
| __:_eff ect on the health and general welfare of the Amertcan people ” (Lepp v |
e Gonzalez (N ) Cal Aug 2 2005) 2005 U s Drst LEXIS 4 525 at *26

,. L:;‘Pharmactea e not smrlarlv” tuated’ forpubhe health and safety PuIPoses and’ | ;‘ -
o "therefore need notbe treated equally u (Id atp 8’?1) In reaehmg thlS o
B '-&concluswn, the court obServed tha’t the presence of large amounts of cash and

& \rnaruuana at medtcal manjuana dlspensartes makes them attracttve targets for s
"~:V__cnme (Ibzd) A '

Accordmgly, the strong presumptlon agalnst state law preemptlon-_.z' '

B apphes tothe CUA and MMPA It is appellants burden to prove state law" :
"preemptton by shovvtng= a clear mdtcatlon of prcempttve mtent from the |

Legtslature » (Bzg Creek Lumber Co v Coun!y of Santa sz suprcz 38
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S .dlstnbute any other legltlmate prescrlptlon medlcatlon”] County of S anta Cruz
| v. Ashcroﬁ(N D Cal 2003) 279F Supp 2d 1192 [ﬁndmg ‘no fundamental s

| preemptlon ‘

:;'-. cultlvate, stockplle“ E'

“Cal.4that p. l 149. ) Appellants cannot satlsfy th1s burden of demonstratlng

There Is No Constltutlonal Rl_ght To Use Or Dlstrlbute
Man]uan

" In analyzmg whether the Leg1slature 1ntended to preempt local zonmg

| prohlbltlons of medlcal marljuana dlspensarles and dlstnbutlon fac111t1es 1t is
o 1mportant to note that there 1s no federal or state constltutlonal rlght to use -
' medlcal marl_]uana Every case state and federal, that has cons1dered the i 1ssue
has concluded that there 1s no constltutlonal r1ght to obtam use or dlspense
I_ 'marl Juana for medlcmal purposes (See e.g., Ross v. Ragmg Wzre

L Telecommumcatzons Inc (2008) 42 Cal 4th 920 928 929 [re_]ectmg a freedom. -

“a broad rlght to use mari juana w1thout hmdrance or 1nconven1ence > but rather ,

created only a lmuted crlmmal def ense] County of Los Angel es v. Hzll supra,

'192 Cal App 4th at pp. 871 872 [rej ectmg equal protect1on challenge because -

_ " mari Juana remams 1llegal under federal law, and thus not srmllarly sxtuated to . .

. ;',other medlcal uses] People v Urzzceanu (2005) 132 Cal. App 4th 747 773 |
- .'-.'_.'[holdmg that the CUA Cre- ted 2

' '-r1ght to: obtaln man_]uana and that a'person has no more constltutlonal rlght to . ' :*

"mlted defense to cnmes not a constltutlonal

-. than he has to create a. 1spensary to’ collectlvely purchase stockplle, and

e r1ghtto cult1vate or possess marljuana for med1cmal use”] Razch V. Ashcroft

| :(N D Cal 2003) 248 F Supp 2d 918 928 [“Plamtlffs do not have a

B ﬁmdamental constltutlonal rlght to obtam and use [mar1 Juana] for treatment ”],

Umted States V. Osburn (C D. Cal 2003) 2003 Us. Dlst LEXIS 8607 at *2

| Leppv Gonzalez supra 2005 U S. DlSt LEXIS 41525 at *26 thllzpsv Czty
'of Oakland supra 2007 U S Dlst LEXIS 94651 at *5 6 [re_]ectlng equal

o CIRVHB30261a4528N1 o o o gi o

nd dlstrlbute:m r1_]uana under the Compassronate Use Act; o

~ of assomatlon/pnvacy rlghts argument and holdmg that the CUA d1d not create o




C.
.. . . protectlon and due process clalms holdmg “[e]ven though [the CUA] penmts |
(. ) | the personal use of rnarljuana for medlcal reasons the commerc1a1 Sale of--
' medlcal manjuana 1s stlll 1llegal under Cahforma s cnmmal law”], Unzted
States v. Cannabzs Cultzvator ) Club (N D Cal Feb 25 1999) 1999 U S. Dist. | | _
: o LEXIS 2259 at *2 3 [holdlng that def endants dld not have a constltutlonal rlght‘ L
¢ : ._ to obtam rnanjuana from a medlcal cannabls cooperatwe free of govemment
'pohcepower]) T e TR
7 | Other federal court dec1srons mvolvmg local regulat1on of dlspensarles
C I E '{Slmﬂarly undermme the assertlon of a const1tutronal (or federal statutory) rrght : |
| - to use obtaln and dlsmbute medlcal manjuana (See, e g James v Czty af |
Costa Mesa (9th C1r 2012) 2012 U S App LEXIS 10168 *l [rejectlng an -
Co o ADA challenge to a local prohrbmon on medrcal man]uana drspensarres o
o because mari Juana is lllegal and cannot be. prescrrbed legally] ) In addmon
: Calrforma cases decrded prlor to the 1996 cnactment of the CUA concluded
C ' S Lo there was no constltutlonal v1olatlon m the state s adoptlon and enforcernent of g
L | f o _lrts general cnmmal laws govennng manjuana (Natzonal Orgamzatzon jbr
i i Reform ofMarzjuana Laws v. Gazn (1979) 100 Cal. -App. 3d'586 [rejectlng
O - due P s and onst1tutlonal clalms] ) S
S R R : : e_Courts both have recognrzed R
s hatthe federalﬁControlled Substanc' At (21 US.C. § 801, et seq)makes “
; '):.'--.manjuana use 1.lleg'aldesp1te Callformaws medlcal manJuana law (Ross . .
Q_jﬁ | : Ragmg Wzre Telecommumcatlons Inc Supra 42 Cal 4th:at p 926 Gonzales V.-
.Ratch (2005) 545 U S 1 ) Stated s1mply, rnaruuana use is not a constltutronal
o rlght 1s not protected by a “fundamental pubhc pohcy, and remams 1llegal
w S .under federal law regardless of Callfonna s medlcal rnarljuana law :
i
Q | . IRV#483026I4-4528vl . 10_ e
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: result

C." - ThereIs No Conflict Between Local Zoning Ordinances
Prolnbmng Medical Marnuana )rstrlbunon Facilities. and the ;
CUA ang MMPA '

Appellants do not dlspute that medrcal marljuana lacks constrtutlonal l
protectlon or that COUIIthS and c1t1es have a constrtuhonal authorlty to conh‘ol ; '
land use aCthlthS In fact appellants concede that local governments can B

“regulate” med;cal manjuana drspensanes (A.B 19 ) Appellants however
contend that there is a conflict between a complete zomng prohibition agamst -

medical marljuana distribution facrlltree and the provisions of the MMPA.

((AOB 21_.) Under appellants preemption theory, the MMPA strips all local e

govemm‘ents of th’e .basic zonin'g authority to say “n¢ ”'to? medical marijuana
facrhtres, even though such a land use- act1v1ty is lndlsputably 1llegal under
federal law. As appellants would have it, all local governments must allow for ‘
medlcal marljuana dispensaries somewhere ‘within their boundaries 1rrespect1ve
of the size and characterlstlcs of the commumty,- and desplte the potenttal

hazards of such a land use and the contlnumg 1llegahty of medical man juana

_ under federal law ’\Ielther the CUA nor the MMPA says any such thlng, of :

,course and nerther may be reasonably constued as requnmg such an absurd

Appellants overlook the llmlted scope ot the State 'S medrcal mar1 Juana
laws _The CUA and MMPA do no more than provrde limited }mmumty from

: crlmma] prosecutron under specrﬁc state statutes Nerther law llmltS or affects =~ -

local control over land use dec151ons much less compels every county and 01ty

m the State to allow medlcal maruuana dlspensanes ‘As demonstrated by the’

| plain language of t.he CUAand MMPA, ‘their. legrslatlve history, and controllmg- o

case law, these laws recoguze that countles and c1t1es may allow drspensarres

‘They do not requlre them to do 50, howcver
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R T The CUA Does Not Limit Local Government S
Constltutlonal Pollce Power

Although appellants do not argue that the CUA preempts local law, the

- CUA provides the necessary starting. pornt for analyzmg the MMPA and

understandmg the hmlted effect of the State s medical maruuana laws The

CUA is narrow in scope and does not address or affect in any way, local

, control over basic land use: decmons

In perinent part ‘the: CUA prov1des that “'Sectlon 1 13 57 relatlng to the

possess1on of man Juana and Sectton 11358, relatlng to the cultrvatlon of
f man;uana, shall not apply to a patlent ortoa patlent s primary caregiver, who

a possesses or eultlvates man;uana for the personal medical purposcs of the .

patrent wpon the written or oral recommendation or approval of a physrcran.” §
11362.5(d).) The CUA specifically providesthat nothing therein “shall be

construed to supersede legislation prohibiting persons from engaging in conduct

that endangers others.” (§ 11362.5, subd, (b)(2).) Con51stent with this

prov1s1on, the ballot arguments in support of Proposmon 21 5 carefully assured

voters that the CUA does not allow unlumted quantmes of marljuana to be
R grown anywhere It only allows marr;uana to be grown for a patlent S personal
,use Pohce officers can stlll arrest anyone who grows too much or tries to sell

it, » (Ba 1og Pamp Gen Elec (Nov 3, 1996), rebuttal to argument agzunst

Prop 215 p 61 Amzcz Curzaes Monon for .lud1c1al NOUCC (“MJN”) Ex A)
V Notably, the CUA does not contam any express language that requ ires

cities and countles to. allow dlspensanes or prohtblts cities from regulatlng such

_land uses. (Ctty of Claremantv Kruse supra, 177 Cal.App.4th atpp.. 1172-

1175.) As Kmse observed “[tihe operatlve provisions of the CUA do not

~address zomng or busmess llcensmg dec1srons' ? (Id. at pp 172- 1173. )

:Furthermore t]he CUA doés mot authorlze the operat1on of'a medlcal

3 Suchballot niaterials"ar'e relevant to courts* analysis of preempti'on claims.
(Evid Code, § 452; White v. Davis (1975) 13 Cal3d 757, 775, fn 11.)
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mari juana dispensary, nordoes it prohibit local governments from regulating

such dispensaries.” (/d. atp. 1173 [citations omitted].)

| Rather as interpreted by the Ca’lifornia Supreme Court, the CUA .

provrdes only a “hmlted unrnumty from state cr1m1na1 prosecutlon to quahfred ,

patlents and the1r de51gnated prlmary careglvers (Peo ple v. Mower (2002) 28.
Cal 4th 457 470' see also People V. Kelly (2010) 47 Cal.4th 1008, 1014 [“the
CUA ... provides only an afﬁrmatrve def ense toa charge of possession or

cultrvatron”] ) The CUA did not “legahze manjuana or drspensanes for 1ts '

distribution. (Ross V. Ragmg Wire Telecommumcatlons supra, 42 Cal. 4th at p- a

926. ) More 1mportantly, “[t]he CUA does not authorlze medlcal marijuana = -

palents or therr prlmary careglvers to engage in sales of marrjuana (People ex

rel Trutamch V. Joseph (2012) 204 Cal. App 4th 1512, 1521 )
The Supreme Court has further emphasrzed that the CUA “is a narrow
measure with narrow ends. . .. [Tlhe proponents’ ballot arguments reveal a

dehcate tlghtrope walk de51gned to lIldl.lCC voter approval which we would.

: -_'-1ts language does not The Act S drafters took pams to note that neither .

o 'relaxatlon much less ev1sceratron of the states man Juana laws was envxsloned ?

(People v Mentch (2008) 45 Cal 4th 274 286 fn 7 [CItatlons ormtted] ) The -: '
) Court has specrﬁcally dechned to extend the CUA out51de the c0ntext of '

o cr1m1nal law enforcement actrvmes notmg that wlth one narrow exceptlon

(1rre1evant hcre) “the act s operatlve prov1s1ons speak exclusrvely to: the :

criminal law (Ross V.. Ragzng Wzre Telecommumcatzons Inc., supra 42

-Cal4thatp 928)

Courts have consrstently rejected ef forts to expand the meamng of the
CUA. In People V. Urzzceanu supra 132 Cal App 4th 747, the Court of

Appeal observed that the CUA only “created a limited defense to, crimes, nota

3 _constltutlonal rlght to obtaln mari Juana > and that there was no' constltutlonal-

right to cultrvate stockprle and drstrrbute marljuana ” (Id at p. 773) The
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. Suprerne Court-similarly rejected a *“constitutional right” argument in Ross v.
: 'Ragzng Wire ?’elecommunzcatzons supra, 42 Cal.4th 920. There, a medical-
manjuana patient argued that his’ employer s dec1sron to dlscharge him for using

medrcal marijuana violated his nght to use mar1 juana for medicinal purposes.

4 =(]a’ atpp. 926-927.) The cmployee charactenzed his “right” as a constitutional

N

: nght toprivacy. (/d. atp 932.) The Supreme Court observed, however, that
unhke legal prescrlptlon drugs, manjuana remains illegal. (Id atp. 925.) The

o - Court, thus refused to recognlze a rlght of medical self: determmanon in the
¢ .. use of 1 marijuana. (Id at pp 932- 933) The Court concluded that the CUA did
- not create ‘a broad right to \use marijuana wnhout thdrance or 1nconven1ence, ,

but rather created only a hrnlted ¢riminal defense to punlshment under Health
- 'and Safety Code sections 11357 and 11358, (/d. at pp. 928-929.)
v In light of the CUA’s plainlanguage, its legislative hlstory, and the -

I

appellate de01s10ns 1nterpret1ng the CUA, there is no reasonable argument that

< : the CUA preempts a local zomng prohlbmon agamst medical marijuana
'dtspensanes, either eXprcssly or by unphcatrom (C zty of Claremonr v. Kruse, _
i _supra 177 Cal. App 4th at pp. 1172 11?6) As set forth below the same is true
- r_for the MMPA ' '

- ‘ 2 The MMPA Does Not Protect Appellants Conduct or
o Restnct Local Coai'ol Over Land Use DeClSlonS :
The MMPA l1ke the CUA does not createa rlght to establlsh a

G 5 - mari _]uana dlsmbqun facﬂlty, and malces no express mentlon of local land use,

zZoning, or ilcensmg regulauons ‘While the MMPA expands on the CUA in -

certain respects, it does SO only wnthm narrowly drawn limits, i.e., w1th respect
<o 1o the use of manjuana by quahﬁed patlents and their de&gnated careglvers
| The WA nowhere purports. to restnct or usurp the constltutlonal pOllCC

- power of local govemments to enact zoning and land use regulalons regardlng
; o o or affectmg the cultlvatlon and dlstnbutlon of medlcal maruuana (C ityof -
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Angeles'v. Hifl supra, 192'Cal App 4th at pp"8'68 -869.) Therefore, the MMPA

does not conflict wrth a Jocal zomng prohrbmon or expressly or 1mp11edly

preempt such an ordmance

When the MMPA was passed 1ts sponsors descrlbed it as “the very best

we could hope to get enacted mto law” — and they consequently crafted the ~
. statute s reach w1th great care. (Sen John Vasconcellos & Assembyman Mark '_
- Leno letter to Assembly Speaker Herb Wesson, Sep. 10, 2003, 1 Assem. J.

(2003 2004 Reg. Sess)p 3932 MJN, ‘Ex. B) Notably, the legislative history

_ forthe MMPA contams no mentlon whatsoever of land use. regulatlon and no
" hint that the Leglslature would have understood the bill to affect such matters or
.preempt local authorlty in ttns area (Cz’ty of Claremont ¥ Kruse, supra, 177

Cal.App. 4th atp. 1175.) Furthermore “Medlcal marljuana dlspensarles are not

.mentloned in the text or hrstory of the MMP. The MIVP does not address the

licensing or locatlon of medlcal mari Juana dlspensarres nor does it prohlblt

) local governments from regulatmg such dlspensarles * (Jbid) In the absence of
" 'such language, the argument that the MMPA eXpressly occuples the held of - -
o med1cal manguana regulatron must fatl (Ibzd) V

Any contenuon that the MMPA occup1es the ﬁeld by 1mphcatlon and

K therefore preempts a local prohlbmon also must fall 'I‘he orlgmal provrs1ons of

: the Ml\fl’A expressly authorlzed supplementary local regulatlons “Nothmg in .

this artlcle [i.e, the MIVIPA] shall prevent a. local govemmg body from
adoptmg and enforcmg laws eons1stent w1th th1s artlcle »(§1 1362 83.)

| “Preemptton by 1mplzcatron of" nglSlatIVC 1ntent ‘may not be found when the o

Leglslature has. expressed its 1ntent to penmt local regulatlons Sumlarly, it

: should not be found when the statutory scheme recogmzes local regulatlon
' (People exrel. Deuhmejzan v County of Mendocmo (1984) 36 Cal.3d 476 485;°

szy of Claremont V. Kruse Supra 177 Cal App dth atp. 11’?6 Y

Appellants focus their argument on an alleged confhct between the '

MMPA and a 1oca1 zonlng pI‘OhlblthIl (AOB 10- 16) Agaln tlus argument has -

: ..er‘a'sm-iﬁsMsz&ﬂ LT ‘f‘-';'_15_'
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no merit in light of the.plain language and legrslatrve history of the MIMMPA..-

: (Gity of Claremont v. Kruse, supra 177 Cak. App 4th at pp. 1175- 1176) The
B :purpose of the MMPA was to* [c]larrfy the scope ofthe apphcat]on of [the )
- CUA) and address addrtronal issues that were not mcluded within {the
’ CUA] and that must be resol ved in order to promote the farr and orderly -
- 1mplementanon of [the CUA] ” - (Stats, 2003 ch. 875§ 1; §§ 11362. 7, et seq)
~ In order to do 50, the prlnc1pal prov1srons of the MMPA created a voluntary. -
k B .. ?program for the rssuance of rdenuﬁcatlon cards to quahhed patrents and
B i prlmary caregivers ( 8§ 11362.71 - 11362 76.) The MMPA-also elaborates. on .
| the deﬁnmons ‘of many of the terms used somewhat loosely in the CUA (§ |
1 1362.7), 1dent1ﬁes certain places and crrcumstances where smoking marijuana

__:1s prohrbrted ( § 1 1362 79), and attempts to quantrfy the amount of marijuana

that a quahfled patient may possess without nskmg criminal prosecuuon (§
11362 77 ) None of these provrsrons of'the MNPA COIlﬂlCt with or otherw1se
preempt a local zoning prohlbmon

The MMPA also contams two core operaive provrslons sectrons

1 1362 765 and 11362 775, whrch expanded the hmrted protectrons granted by
S the CUA and “1mmumz[ed] from prosecu&on a ra.nge of conduct ancrllary to the |
: provlsron of medxcal manjuanato quahﬁed panents . (Peop!ev Mentch (2008) o o

45 Cal 4th 2’74 290 ) In makmg thcu“ preemptron argument appeliants rel} on

= thc ianguage of sectlon 11362 ?75 (A.B 9-12. ) “This relrance 1s mlsplaced

Nelther sectlon 1 1362 7’75 nor seetlon 1 1362 765 rmmunlzed storefront

_ dlspensarles from crvrl nulsance abatement actlons or lrmlted tradltlonal local
'zonmg drscretron to determme whether med1cai man}uana dlstnbutxon 1s

approprrate for a partrcular commumty

Sectron 11362 7 65 addresses mdrvrdual quahﬁed patrents primary -

caregrvers and other specrfied 1ndtv1duals provrdmg that such persons “shall

'.not ‘be subject on that sole basrs to crlmmal habllrty under Sectron 11357

R [possessron of man Juana] 11358 [cultrvatlon of manjuana] 11359 [possessron
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.~ for sale);- 1 1360 [transportation] 1 1366 [maintaining a place for the s'ale giving

| away or use of manjuana], 11366.5 [mahng available premises forthe

(“‘)

manufacture storage or dlstrrbuhon of controlled substances] or L1570 _
[abatement of nulsance created by premrses ‘used for manuf acture, storage or - |
.dlstlbutron of controlled substance] ? (§ ll362 765 subd (a)) “In M entch, the
Caltforma Supreme Court closely aualyzed sectlon 11362 765 and concluded

~

that the statute provzdes cnrmnal 1mmun1ty for specifi ed 1nd1$!1duals undera -
| ) narrow set of crrcumstances ‘[T]he mmnnmes conveyed by sectlon 11362 ’765
(d‘ ‘ | | have thtee deﬁmng charactenstlcs (1) they each apply only to a specific group -
- _ of people (2) they each apply only to a speczfzc range of conduct; and (3) they -
: each apply only agamst a speclﬁc set of laws.™” (City of Claremont v. Kruse,
c; o - suprd, 1’7’7 Cal App 4th at p 1171, ) Sechon 1 1362 765, therefore does not
| affectlocal zoning laws |
Sechon 11362.775 addresses collective and cooperative endeavors to

C - cultlvate man_;uana but lt 1s snmlarly narrow in scope: and does not affect local

- ‘zomng laws Sectlon 11362 7’?5 prov1des, “Quallﬁed pattents, persons with
: _'-Ivalrd 1dent1ﬁcaion cards and the desrgnated prrmary careglvers of quahﬁed N
T pahents and persons wrth 1dent1ﬁcauon cards, who assoclate wrthm the State of L
_Calrf omla m erder collectwely or eoo;;eratlyely to: cultlvate manjuana for o
medlcai purposes, shall notsolely on the basrs of that fact be Subject to state L
" eriminal sactions under Section 11357, 11358, 11359, 11360, 11366, 113665,
“‘ . - 'or 11570 7 (§ ll362 7’?5) Thxs represents a“dramatrc change” in the _ o
‘ "_protechon afforded quahﬁ edpersons (People v. Urzzceanu, supra, 132 _
e ‘Cal App 4th atp. 785), but as the plam language 1nd1cates the statute s focus |
o . _ | ‘_ remarns on the cnmmal process (Ibid People v Kelly (2010) 47 Cal4th 1008 .
o ) _1015 fa, 5; Czty chIaremont Y. Kmse supra 177 Cal. App4th atp. ll'?l see
also, County of Los Angeles v Hzil supra 192 Cal App Ath at p. 869, er 5)
o | B o Appellants argue that the 1mmun1ty provrded by Health and Safety Code _ ‘_

: sect;on 1 1362 775 from “state crlmmal sanctlons” under sectlon 1 1570
v #483{)—#6!4.-4528\_rl:-..':: f( s : | -17- .
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- _ California’s “drig den” abatement law, precludes cities 'from enforcing their
E own nursance abatement: regulatlons agamst medical mari Juana drspensarres
E (AOB 11 12) Sectmn 11570 prowdes that the use of land for 1llegal dmg
: actrvrtles constltutes a publrc nmsance and seta forth crvrl nuisance abatement -
-_remedles, but does not specrfy any crlmlnal sanctlon for such act1v1t1es
- Appellants contend theref ore, that- the 1nclusron of sectxon 11570 represents a
- legislative declaratron that d1spensar1es operatlng within the parameters ofthe
: MMPA are not & pubhc nmsance per se under an y state or-local statute and are
ot sub Ject to cwrl nursance abatement actrons Appellants argue further that
. -the Leglslature by allegedly 1mmumzmg medrcal manjuana dlspensarles ﬁ'om :
o -all ctvrl nuisance abatement actrons, authonzed medrcal marijuana dlspensanes '
to exrst Theref ore, a.ppellants argue, Clvrl Code sectron 3482 shrelds medical
mari juana dlspensarles from local nulsance abatement actrons anda blanket
: prohrbmon of drspensarles contrad1cts the. MMPA (AOB 16.) Civil Code
-sectron 3482 provrdes that “Nothmg whlch is done or malntalned under the '
express au‘thorlty of a, statute can be deemed a nulsance ’_I’l_us argument is_- 7

. '1ncorrect

-__'-r_'.or cooperatlve “dlstrlbutron” a(:trvmes and theref ore could not p0331bly preempt - |
o a local proh1b1t1on or a dlS‘h’lbUthIl facrhty In fact a court of appeal recently |

- re]ected the assemon that sectlon 11362 775 1mmumzed storef ront dlspensartes R

: Appellants overlo ok the faci that Rlver51de d1d not brmg thrs nu1sance

~ -abatement. actlort under section 11570. In-the language of section 11362, 775,

: '-Rlver51de did not seck 1njunctwe relief “solely on the basis” that appellant is a
“medical marijuana dispetisary. Rather, Riverside prosecuted this action under

its Zoning Code and Civil Code section 3479 et seq. (CT5) '
3 Section 11570 provrdes that “Every bulldlng or place used for the ‘purpose of :
'unlawﬁxlly selling, servmg, storing, keeplng, ‘manufacturing, or giving away any

As a prehmmary matter, sectzon 1 I 362 775 does not add:z‘ess collectlve

controlled substance, precursor, or anal og specrﬁed in this division, and every

‘building or place wherein or upon wlnch those acts take. place is a’ nulsance _
“ which shall be énjoined, -abated; and prevented and for whlch damages may be S
a recovered whether 1t isa publlc or prlvate nulsance
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~ from civil nuisance abatement actions under section 1157'0 In'Péo ple ex rel.
Trutanich v. Joseph, supra, 204 Cal, App 4th 1512, the Second District Court of -
Appeal held that neither sectlon 1 1362 765 nor 11362 775 1mmunlzed much -
less afﬁrmatwely authorlzed the use of land for the group dlStI‘lbuthIl or
| d1spens1ng of medlcal marl]uana In Joseph the Clty of Los Angeles obtained a
ClVll 1nJunctlon against the operator ofa storefromnt dlspensary called Organica
" on the ground that the dlspensary $ act1v1t1es v1olated section 11570 and
o : g COnstltuted a pubhc nuisance, (Id atp 1516) The d1spensary operator argued
C _ o that by V1rtue of sections 11362 765 and 1 1362 775 his actlvmes were 1mmune
| _from a crv1l nulsance abatement actron brought under : section 115 70 (Id at p.
1521) The court of appeal dlsagreed and held “Nelther sectlon 11362.775nor
< o sectlon 113 62.765 of the MMPA 1mmunlzes the mari juana sales act1v1ty |
| conducted at Orgamca » (Id. atp. 1523 ) The Court observed that sechon

11362 775 merely protected “group activity ‘to cultlvate marijuana for medlcal
purposes,’ ’” but did “not cover dlspensmg or sellmg marrjuana ” (Ibid) The
operatron of a storef ront medrcal mar1 Juana dlspensary, therefore ‘would not be

B protected under the MMPA The Court noted further that sect1on 1 1362 765 _'

‘ allowed reasonable compensatron for serv1ces prov1ded toa quahfred patlent

@ -
_ _'“but such compensatlon may be glven only to a prrmary careglver ”’ (Ibzd)

. _- Because the dlspensary operator was not a prrmary careglver to the hundreds of
customers that came to hlS dlspensary, he was not entltled to any of the limited
& _ protectlons offered by the MMPA (Ibzd) _ o
| : ‘The same ratlonale applles to appellants Appellants dlstnbuted

_ man juana at thelr fac1l1ty in the same manner as the dlspenSary operators in

<o JOSeph In J oseph the def endants operated from a storefront locatron and sold
man]uana products to the publlc ona walk in bas1s (People exrel. Trutamch V.
Joseph supra 204 Cal App 4th at PP 15 16-151 8 ) Appellants 81m11arly opened
€ _ thelr fac111ty to the pubhc and sold mar1 _]uana products ina “farmer s market”

system (CT 275 ) Accordlngly, appellants relrance on sectlon 113 62. 775 asa
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shield for the dtspensary achvmes is mxsplaced appellants dlstnbunon of -
rnedlcal marljuana 18 out51de the MMPA andi is subject to nulsance abatement
urider any appllcable law Appellants cannot rely on.section- 1136” 765 either, - - |
‘because they did not show that they were prlmary eaxegrvers for . any of their |
customers o i ‘ [
Even 1f sectlon 1 1362 775 could be lnterpreted to. protect some fonn of -
medlcal maruuana dlstrlbutlon, this provrslon by its own terms, would not
apply to a cn«’rl nulsance abatement action brought under a local ordlnance If a :-
( 'statutory provrslon lS unamblguous courts presume that the Leglslature, or,in. -
__ the case-of. an 1n1t1aive measlire, the voters, mtended the meamng apparent on _‘
the face of the statute i (Czty of CIaremon: v, Kruse, Supra; 177 Cal.App.4th at -

o

p 1172, ) The language of section 11362, 775 is unamblguous —it-only prov1des>
for immunity from state criminal sanctionis under the specific state law ‘
_ _ prov1$10ns 1dent1ﬁed Appellants, however interpret section 11362 775 in such=
' C | : a way that it srgmflcantlv alters the plam language of the statute, Appellants

o take the phrase “state: cmnmal sanctlons and expand it repeatedly to lnclude
N c1v11 nulsance abatement Appellants then expand the hst of statutory

lmmumtres in sectlon 1 1362 ’775 to mclude local zomng regulatrons even

o .'though such laws are not llsted m SCCHOD 11362 7”5 ThlS tortured self servrng
- 1nterpretat10n 1s atodds w1th the plaln language of sectlon 1 1362 775 and ba51c |
o '_rules of statutory mterpretatlon. T e e
“ o . B ln Coumfy ofLos Angelestf Hzl! supra 192 Cal App 4th 861 the court
- ' R of appeal reJected just such an attempt to expand the meanmg of sectlon » 'f .
P 11362. 775 to 1nclude lmmumty from c1v1l nulsance abatement actlons brought | |
C L under local ordlnances In Hdi the Court oprpeal afﬂrmed a prehmmary |
| : 1njunct10n lssued agamst an unpermrtted medlcal manjuana drspensary that -
opened in v1olatlon of county zomng regulatlons that allowed dlspensarles to. :

operate, but requ1red dtspensarles to obtain a condltlonal ttse permlt and busmess '

o

licerise. 'The _county,regu_latton also'prohrblted,dlspensanes from openmg,_mthln
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. al 000 foot radlus of schools playgreunds par],cs llbrartes places of rehglous '

worshrp, chlld care fac1htles, and youth factllies (Id at pp. 864—865 ) The |
e *_'Court rejected the argument that the cnmmal 1mmumty undcr the drug den RS
o =abatement law (section 11570) estabhshed 1n secion 11362 7?5 proh:tblted the » o

A

- -county from pursmng ordtnary cml nmsance abatement rernedles (Id at pp
 868- 869 ) The Com’tstated “The lnmted statutory m}mmty ﬁom prosecutlon

o~

under the ‘drug den abatement law provrded by sectlon 11362 775 does not .

prevent the County from applymg its nutsance laws to MMD s that do not B
- Vcomply thh its valld Grdmances.‘_’ (Id atp 868) Consrstent W1th the Supreme 8

Court’s rulmg tn Ro.ss, the Hrﬂ' Coux’t held that the \/IMPA “does not confer on

, V ' _quahﬁed pabents and thetr carengers the unfettered dght to cultlvate or dlspense = e o
o - . 'manjuana anywhere they choose ” (Za’ at p 869 ) Rather, “[t]he County s~ -
‘ ' cons ituttonal authorlty to. regul te the parttcular manner and locatron in Whrch a
: bustness may operate (Cal Const art, XI § 7) Is unaff; ected by sectron
. 11362 775 ” (Ibld ¥ Tms holdlng by 1tself defeats appellants argument that

) o sectlon l 1362 7’7_5‘means more than 1t says

L

Appellants gr,une_,)_, about sec_ on 115’7. 15 erroneous for another

{”" S o w;(,ontrary to appellants assumptron a person or entlty is subject to crlmmal
- prosecutlon for creat:lng a nu1sance as deﬁncd m sectron 1157! Penal Code _ _' o
o :'secion 372 states that“Every person who matntalns or commzts any pubhc
C o nulsance, the pumshment for Whlch is, not otherw1se prescrtbed or who :
S “;wdlfully omlts to pet fonn any 1egal duty relatmg to thc removal of a pubhc
DR : nulsance, 1s gmlty of a mlsdemeanor ” Penal Code sectlon 3’?2 apphes squarely
C, : : _ :to sectlon 115’?0 whlch estabhshes apubhc nutsance “the pumshment for -

R PR "i‘whrch is not otherwzse prescnbed » Thus, although sectlon 11570 etseq
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addresses procedures for civil nuisance abate'ment a person who createsia :
nuisance under section 11570 is also subj Ject to misdemeanor prosecutlon .
pursuant to Penal Code section 372. - o T
Furthermore, contrary to appellant’s argument sectlon 11570 is not :
purely civil in nature, but rather isa well—recogmzed quasi- -criminal statute.
(County of Los Angeles v, Hill, supra, 192 Cal.App.4th at p. 869,_.fn._ 5 .)‘ The
purpose of section 11570 et seq. is “to‘ref orm’ the property” previou_sly;used as

an instrumentality of crime. (Péopl.efe.'r rel. :GWinn v. Kothari (2000)83 -

Cal.App.4th 759, 765-766.) Itis “special‘iied' statute[]” that “prescribe{S] |

remed1es not ava1lab1e under the general nulsance statutes.” (Ibzd) Although

nommally civil, such proceedmgs are “in a1d of and aux1hary to the -

enforce_ment of the criminal law . . . The act, in other words, represents only the

concrete appliCation of the state’ s power of pollce and, pref. erably to the courts

of criminal Jurlsdrcnon mvokes the aid of the civil courts as the most certain
' 1nstr'umenta11ty for the’ suppressmn of an ev11 whrch has been by the Leglslature
.ideemed of so permmous a nature 1n 1ts effect upon soc1ety, as to have actuated _'
that body in denouncmg 1ts pract1ce as a pubhc crlme > (Board of Supervzsors
- _ of Los Angeles C’ounty V. .S'zmpson (1951) 36 Cal 2d 671 674 [construlng the
analogous prov1srons of the “red hght” abatement law, Penal Code sectlons
| 11225 et seq. ] see also Nguyen v. Superlor Court (1996) 49 Cal. App 4th 1781 -

. 1787 1788.)

i

PeopIe ex reI Lungren 12 Peron (1997) 59 Cal App 4th 1383 Wthh
analyzed the CUA demonstrates the. close relat1onsh1p between the drug house'

abatement law and the cr1m1nal penaltles for possess1on d1str1but10n and sale

of controlled substances In Peron, the Attomey General sought and obtamed a
prehmlnary 1nJunctlon under Sect1on 11570 proh1b1t1ng the operators of the “the '_ :
'Cannabls Buyers’ Club” from us1ng that premlses “f or the purpose of selling,
-stonng, keeplng or gwmg away maruuana » (]d at p. 1387 ). Shortly after the
passage. of the CUA the trial court mod1f1ed the in Junct1on to prov1de that the _ |
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. 1nterac tlon between those p v1srons

. operators “shall not be in violation of the in junction issued by this Court if their

conduct is in couplrance wrth the requirements of section 11362 57 (bid))
The Court of Appeal reversed The Court cons1dered as a matter of first - '

1mpressmn the effect of sectlon 11362 5 on SCCthIl 115?0 and'concluded that -

'marl Juana sales, regardless of profit remamed 1llegal notw1thstandmg the CUA; - |

“and that the operators of the Club wcre therefore not exempt from cnmmal ‘ |
K :prosecutlon under the penal statutes ‘or from the provrslons of sectlon 115707
Ny (]d at p 1389.) Correctly an’:ctpatmg the Supreme Court s later de01sron in .
| People v. Mentch (2008) 45 Cal 4th 274 Peron detenmned thatthe Club’s
E .‘operators did not quahfy as pnmary careglvers under the CUA and were |

: consequently not 1mmumzed agalnst the enf orcement of section 1 1570 against;' S

g them C2(fd. at pp 1389 1390) Furthermore the Court SpeCIﬁCdlly held

that “[t]he general avallablhty of 1njunct1ve relief under secsion 11570 agalnst

buildings.and drug houses used to sell controlled substances is not affected by

'(sectlon 11362 5 and 1ts appllcatlon 1s niot precluded onthe record in the case. at

_bench " (Ibzd )

Throughout the oplmon, the Court dlscussed and analyzed both the penal o

statutes aud Secuon 1 15?. in the same breath and repeatcdly emphasrzed the SRR

dmg the ultlmate concluswn that the '3

1%

.f Club operators had not establlshed entltlement to the crlmlnal defcnse offered
'by the CUA and “[C]onsequently, thc People [were] not precluded from :
;,enforctng the prov1s10ns of secuOn l 15’?(} against respondents - (Id at p. 1400) o

Agamst thlS backdrop, 1t appears clear thatthe exempnon of quahfred E

' persons from “cnmlnal hablltty under the spemahzed statute mandatlng the

suppresswn of drug houses was srmply intended to reflect the well recogmzed "

-j _quasr-crlmlnal nature of Sectlon 11570 (espec1ally i the context of medtcal
'manjuana) and to address People ex rel Lungren 2 Peron supre, as apphed to- ;

. 'those persons The careful phrasrng of the MMPA provrdes 1o suggestlon that i .'

tlns narrow exclusmn was 1ntended to wholly ellmmate any remedy for
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activities determined to be an ordinary nuisance under independent legal
authority. Indeed, the indications are plainly to the contrary. The drug house

abatemen_t law has never been cons#ued to represent the: exclusive remedy for

- nuisances 'c‘ause:d'by' properties used to manufacture ordistribute narcotics.

(Lew V. Supertor Cc ourt (1 993) 20 Cal. App 4th 866, 872.) The Legislature may

be presumed to have been aware of the existence of other remedles when it

' enacted the MMPA but did not choose to foreclose those remedles

The Supreme Court’s decision i in PeOple ex reI C‘allo V. Acuna (1 997)

14 Cal.4th 1090, bolsters this conclusion and contains an instructive discussion

. of the relationship between state criminal sanctions, specialized auxiliary

nuisance statutes, and the ordinary law of public nuisance. Gallo concerned an
- ordinary public nuisance action brought by the City Attorney to abate a street’

gang. The defendantscontended that the Street Terrorism Enforcement and

- Prevention (STEP) Act (Pen. Code, § 186.22a),a specialiZed quasi-criminal

nuisance statute that speciﬁca’l.ly cross-references Section 11570, preempted

general nulsance remedres for street gang act1v1ty After conductmg an

g extenswe revrew of the law of public nulsance the Supreme Court dlsagreed
: holdlng that the STEP Act was: not the exclusrve remedy for abatmg gang

s _;_.actl‘irrty, and that the conduct m quesnon could therefore be abated as an

ordmary pubhc nulsance regardless of whether it was covered by or excluded

: from the specrahzed STEP Act (Id at p ll 19 ). ThlS corresponds perf ectly

Wlth the Lew court s conclusron that SCCthI’l ] 157{} 1tse1f 1s not the exclusrve

remedy for nuxsances caused by premlses used-in. connectlon w1th controlled

, substances

Of equal relevance to thrs case, the Supreme Court rejected as “f aned”

: 'the proposmon that a nunsance abatement remedy is “valid only to the extent |

that it en_]omed conduct that 1s 1ndependently proscnbed by the Penal Code

) -':(People exref Gallov Aczma supra 14 Cal. 4th at pp.. 1108 1109) “Acts or

' conduct whlch quahf y as pubhc nuisances are enj joinable: as cml wrongs or
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pros'ecutable as criminal mi‘sdemeanors'-a characteristic that derives not from

their status as 1ndependent cnmes but from their inherent tendency to injure or

~ interfere w1th the communlty s exerc1se and enjoyment of rlghts commonto the -

pubhc It is premsely thls recogmtlon of and willingness to vmdxcate-the value

- of commumty and the collectlve mterests it furthers rather than to pun1sh

criminal acts that lies at the: heart of the pubhc nuisance as an equltable

docmne " (Ibid.)

" As this case demonstrates ‘the regular rules for determuung the e:-nstence '

of : an ordmary publlc nmsance and the remedles to address that nulsance are

mdependent of both’ the. spec1ahzed nulsance statutes in the area and' whatever

‘ ’penal prov151ozis may or may not - separately crlmmahze the conduct n -
: questton (See aiso People v. McDonald (2006) 137 Cal. App. 4th 521 539. 540 -
h (holdlng that penal statutes crlmmallzmg publlc urination in certam contexts
- but not others did not preclu_de prosecution for public nuls_a_nce caused by -

o urmauon] )

Tlns pr1nc1ple is of spe-mal 1mponance here because the stated effect of

Secttons 11362 765 and l1362 775 is to exempt quahfled persons from “state

crlrmnal sanctons” and cnmmalhablhty under certam llsted statutes

: Includlng Sectlon llS?O w1th1n t}ns hst makes perfect sense because unhke the*
‘ ordmary law of nulsance Seetlon 11570 does depend upon a ﬁndmg that the -

. conduct ln questlon 1s mdependently unlawﬁll a state sanctton that the MMPA' B
. removes Thus where the MMPA ehmmates the state penal proscnptlon 1t also

B n ellmmates the specrahzed apphcatlon of Sectlon 11570, which depends upon

that proscrlptlon However as Ga!io makes clear the t:rad1tlonal power to

- declare- and abate ordmary pubhc nmsances docs not requrre that the offendmg

conduct be ¢ 1ndependently proscrabed by the Penal Code.” Consequently, the

MMPA’S removal of eertaln conduct from state penal proscrrptlon does not

| _ mdlcate a purpose or effect to 1nterfere w1th the ordlnary rules for publlc

Ill.ll_S&IlCGS
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Theref ore, the 1nclus1on of sectlon llS?l in Sectlon 1 1362 ’775 d0eS not
C ) demonstrate any legtslatwe mtent to preempt the apphcatton of local civil
: ~ _,-'_,nulsance abatement remedles to medlcal man}uana dlspensarles At the tlme
iy "the Legtslature enacted the MMPA there were numemus well-estabhshed state : |
- ' a:nd local laws pertammg to cml nutsance abatement If the Legtslature had
« : tntended the MMPA to prov1de lrnmumty ﬁ'om local civil nulsance abatement
: procedures or from Code of le Procedure sectlon ’/’ 31 le Code sectlon
e 3491 et seq., Penal Code sectlon 372 and/or Govemment Code sectlons 25845
C & - L :I e:seq and 38771 ef seq 1t could have easﬂy saxd s0.- The Legxslature dtd not
o '-do any of those thmgs Courts andhtlgants cannot msert statutory provrstons -:
7 W th&t t.he Leglslature 1tself has not soen ﬁt to: 1nc1ude Consequently, the
G Legtslature s hmlted reference to SeCtIOi'l 1 1570 should not be read to affect
N - anythtng other than state crtmlnal sancions under Sectlon 11570
Whlle the Leglslature may have 1ntended to make access to medrcal |
' c - manjuana easter it chd so only by remowng crlmn:;al hablhty under spec1ﬁc
- _i;'v C'zty ofSanta M"mm supra, 4l Cat 4th atpi 1242) Appellants fmled to
C"_ ' 'demonstrate any such 1ndlcat10n ot preemptlve mtont over local land use ,
| - _demswns Because the MMPA dtd not expressly or J.mphedly prohlblt the
: .4 apphcatlon ot local zomng and bulldlng codes to medrcal maruuana ' |
é{) - ._dlspensanes, appell' ts'_ preemptlon argmnent based on a conﬂxct betWeen state L
f' ':'_:law and lol I’law must t‘all R | S
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3. * Naulls and Kruse Confirm That Loca1 Governments May
- Prohibit The Estabhshment Of Medical Marijuana
- Dlspensarres : .

The decrsrons in Czty of Corona V. Naulis (2008) 166 Cal. App.4th 418,

E and Czty o_f C!eremont 12 Kmse,, supra, 177 Cal,AppAth 1153, ﬁlrther conﬁ‘rm
: the concli}sion that\ counties and cities can adopt-and apply local zOning and
; nuisance abatement laws agamst medical mari Juana dlspensanes, even when

‘such locai regulalons are the equrvalent of a complete prohlbmon

In Naulls the defendant applied for a business license and wrote on his

apphcatlon that the proposed busmess activity was “Mlsc Retatl ” (Id. at pp.
420-421.) He later elaborated oa city employee that the busmess would sell

mlscellaneous_medrcal supplles.” (Idf.-at p. 42L.) The city 1ssued the license

based on the defendant's misrepresentations. (/bid.) Shortly thereafter, the city

¢nacted a m'oratorium against marijuana dispensaries, (/bid.) After receiving

_ his business lrcense and after the moratorium went into effect, the defendant
- made it Inown to c1ty staf‘f members that he was operatmg his busrness asa -
| medrcal man Juana dlspensary (Ibzd ) The city ﬁled a complaint agamst him

. __and obtamed a prehrmnary 1nJunct10n preventmg him from operattng a

' jman Juana dlspensary ([d at pp- 422- 423)

The Court of Appeal afﬁrmed the 1ssuance of the prehmrnary 1njunctron

| (M. at p 427 ) The Court observed that the defendant failed to prov1de

accurate mf ormation- on hrs apphcatron and that the crty would not have issued

the hcense had the defendant provrded an accurate busmess descnptron (Id at

p. 428.) Moreover the Court noted the deferidant did not follow the

- procedures apphcable to land uses that were not listed in the _zomng co_de.

(7bid.) Quoting"the tt;ial_'court, t_he Court :of Appeal found that the Corona -

Municipal Code was “drafted in a permissive fashion’” and that ““[a]ny use

not enumerated,the_t'ein_ is _-presumpti_vely pro_hibited._”’ (/d. atp.431.) “[W]here

a particular use of land is not expressly enumerated in a city’s municipal code
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as ‘constitutlng a permissible'use it follows that.such use is impermissible.” (Id.

" atp. 433 [emphasis in ongmal])

Naul[s did not expressly consnder the issue of state law preemp’lon but-

it supports the proposmon that medrcal manJuana establlshments are

- presumptrvely prohrblted if the appllcable local code is silent with regard to

" such land uses. " Naidls ) further supports the conclusion that a county or clty ¢an

' _;enjorn a medrcal mamuana estabhshment that opens in viola#on of such a

- presurnptlve prolnbltlon and other apphcable busmess regulailons

- ,Furtherrnore, Naulls. eﬂnﬁnns that counties and cities can enact temporary

- 'zomng merats:}rrums agamst medxca] man juana establxshments

In City of Claremont V. Xruse, supm, 177 Cal App 4th 1 153 the Second

,Drstnct Court of Appeal confronted the state law preemptlon issue head on. It

- held u_nequlvocally that the CUA an_d MMPA do not preempt local land. use

r‘egulations In Krwe the def endant applied for a business license and permit

. fora medlcal man_]uana dlspensary (}d at p. 1158) Atthe tlme of the

_ 'apphcatlon such a use was not an enumerated use under the 01ty s zonmg code ‘

.and was, therefore, prohrblted expressly under the c1ty S pennlsswe zomng

‘scheme. (Ibzd) Accordmgly, the 01ty demed the defendant s apphcatron and

*'-i'._j_:mformedhlm of his appeal nghts (Id atp 1159) The defendant however, L

. started operatnng lns drspensary Wlthout any permlts (Ibza‘) The city

S subsequently enacted a moratormm agaanst medical manjuana drspensarles

6

f In Qualzf ed Patzents Assn, v, Cujy of Anahezm (2010) 187 Cal.App.4th 734
754, fn. 4, the Court of Appeal observed that Kruse mvolved a temporary

moratorium. Kruse confirmed beyond any dispute that a city may impose a

. temporary moratorium against, and therefore may regulate, medical marijuana

_ drspensarles The specific facts of Kruse, however, demonstrate that the

decision does not apply only in cases inivolving a temporary moratorium, as

_ Qua[zjzed Patients suggested erroneously. “As noted above, the defendant in
- Kruse applied for a business permit prior to the €nactment of a moratorium in

Claremont. (City of Clareriont v. Kritse, supra, 177 Cal. App.4th at pp. 1159-

o 1160.) Furtherr_nore, the def endant commenced operation of his medrcal_ _
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(ld. atp.1 1"60.)‘ When the defendant r’efusé‘d to cease his operations, the City

~ obtained a preliminary injunction. (/2. at pp. 1160-1162.)

Relymg on Naiills, the Court of Appeal upheld the prehmmary
injunckon. The Court concluded ﬁrst‘ihat the dispensary was a nuisance per se " .
because it wolated the mummpal code: (fd.at pp. 1164-1165.) “Defendants’
operahon of a nonenumerated and therefore axpressly prokzbz ted use, without

obtammg a busmess l1cense and tax cemﬁcate, created a nuisance per seunder

‘sectlonl 12 0]0 ” (Id atp. 1165 {empha51s added])

Next, the Court of Appeal methodlcally reviewed the CUA and MMPA
in accordance mth well-establlshed prmmples of local police power.
preempion and concluded as: follows

- & “Zoning and licensing are not mefxtioned in the findings and
declarafions that precede the CUA’s operative provisions. Nothing in the
text or history of the CUA suggests it was intended to address local land

: use d.et'erm_inations or busihess liceusing issues. The CUA accordingly '
~did hot-.expkssl.y p‘r.eempt‘the_ City’s enactment of the [dispensary]

| 'moratorium 'or tlle.enforCement o'f 'local eoning and business licensing

o requlrements 7 (Ciy of Claremonr V. Kruse U pra 177 Cal, App 4that
& p 1 172 1173), ' B

- mari _|uana dlspensary before Claremont s moratorium. (7bid. ) Claremont’s

moratorium prohibited the issuance of aty permits to medical marijuana
dlspensanes but.did not make it illegal to do anything that had been considered

- lawful priorto’ the moratormm (Id: atp. 1160.) Therefore, since the defendant

in Kruse applied for a business license and commenced his operation prior to _
the moratorium, the issues to be decided in court were whether the defendant

' estabhshed a lawful use before the moratorium was effective and whether the

city was required to grant him a business license at the time of the apphcatlon

* The Court of Appeal answered both questions in the negative because-

Claremont’s zoning code did not enumerate medical marijuana dispensaries
and, thus, prohxblted them expressly in all zoning districts: (I d. at pp 1164-

-~ 1166.). -
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» “The operative provisions of the MMP, like fhose in the CUA, provide .
limited criminal jmmunitiés under a narrow set of circumstances . . .The
MMP does not ad'dress the'ilicehs_ing or _l_ocatioh of medical lmarijuana |
dispensaries; 'nor'does it prohlbit lacal govcrnments from regulating such
ilspensarles Rather 11ke the CUA ‘the MMP expressly allows local .
. | regulation:. . Nothmg in the text or hrstory of the MMP precludes the
~ City’s adOpion ofa temporary:moratonum on lssumg permits and

licenses t'o medical' marijuana dispensaries, or the City’s enforcement of

~

licensing and zonmg requ1rements apphcable to such ﬁspensames ? (I d.
at p. 1175), and -

s & “Neither the CUA nor the MMZP m)plledly preempt the City’s acions
coo " inthis case. Nelther statute addresses much less completely covers the
areas of land use, zonmg artd business :hcensmg. Neither statute 1rnposes
comprehensive regula®ion demonstrating that the availability of medical

manjuana 1s amatter of ¢ statewide concern,” thereby preempting local

_zonmg and busmess llcensmg laws . Neither the C UA nor the MMP -
com peis the estab!zshment of Iocal regulcttiorts to accommodate medical :

maruuana a’zspensarzes The Ctty s enforcement of its hcensmg and

o

" .'zomng laws and 1ts temporary moratonmn on medxeal marr]uana L
| drspensarles do not conﬂlct w1th the CUA or the MI\/I'” (Id at pp. 1175-
1176 [emphas1s added] ) ' .
¢ | , - C The holdmg that nelther the CUA nor the MMPA compel counues and
' cities to adopt laws to accommodate medical marijuana dlspensarles is
| srgnlﬁcant Ifa county or c1ty does not have to-accommodate medlcal .
& o : marljuana land uses it follows necessarlly that a county or c1ty can prOhlblt
them expressly or by snmply omrttmg any reference to medrcal mari Juana
dtspensanes in- the applrcable zonlng code (Cityof Corona v. Naulls supra,

166 Cal.AppAth at pp._43;-433_[holdtng _that,_where medical marijuana

O
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dispensaries are not included among the uses of land enumerated in'a city’s

- ‘zomng code, they are presumpt1vely proh1b1ted] D
Furthermore of partlcular relevance to the. precrse questlon posed in this -
| case, Kruse contams an extenswe d1scusswn on the law of publlc nmsance and |
'spemﬁ cally recognlzes the dlstmclJon between the state crlmlnal sanctions
' faddressed by the CUA and MMPA and unaffected local nulsance regulatlons
ReJectmg the defendants argument that the dlspensary in that case could not be
E ‘:enjomed_because ‘all sales of manjuana in thlS case comphed w1th Cal1f ornia’s
.‘ -medic-al' marijuana laws ” the Court of Appeal noted that: “[t]he. mal court’s
-.-deterrmnatlon that def endants operatlon ofa medlcal marljuana d1spensary

' constltuted a nu1sance per se was based niot on v1olat10ns of state law, however '

but on v1olatlons of the C1ty s mummpal code; » wlnch the Coun of Appeal

found entlrely appropriate. (Czty of Claremont v. Kruse, supra, 177 Cal. App.
‘4thatp. 1164.)

4. .. AB. 2650 Confinned The Holdings In Naidls And Kruse
That Local Governments Do Not Have To Accommodate
Medlcal Man _]uana Dlspensarles DTN

In the wake of the Naulls and Kruse dec1s1ons, whlch held that local

- governments need not accommodate rnedlcal man Juana dxspensarles the =
| :;Leglslature amended the MMPA in 2010 by addmg Health and Safety Code ‘

sectlon 11362 768 (Stats 2010 ch 633 heremafter “AB 2650”) “Section |

1 1362 768 wh1ch became effectlve January 1, 2011 prov1des “No medlcal

marljuana cooperatlve collect1ve dlspensary, operator establlshment or

prov1der who possesses culuvates or d1sn'1butes medical maruuana pursuant to

this article shall be located w1thm a 600 f oot radius of a school ? (Health and

1 _Safety Code § 11362 768 subd (b)) The 600 foot restriction apphes to

medlcal man _]uana estabhshments that have a storefront or moblle retail outlet

| wh1ch ordmanly would requlre a local busmess hcense (Health and Safety

Code, § 11362, 768 subd (e))
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i Furthermore of critical 1mportance here the new law expressly

recognlzed and afﬁrrned local govemments authortty to estabhsh more

' strlngent land use regulanons than the 600 foot reqmrement “Nothtng in thlS

sectlon shall pr0h1b1t a c1ty, county, or c1ty and county from adoptlng

ordlnances or polrcres that further restrict the locatlon or estabhshment of a
medlcal tari _]uana cooperatlve collectrve dlspensary, operator establlshment
or prov1der ” (§ 11362 768, subd (f)) Subd1v1sron (g) further’ states “Nothrng

in thrs sect10n shall preempt local ordlnances adopted prlor to January 1, 201 1,

.that regulate the locatlon or. estabhshment of a med1ca1 mari Juana cooperatWe

collectrve dlspensary, Operator estabhshrnent or prov1der

By amendmg the MMPA in A.B. 2650 to provide express recogn1t10n of
local authonty to regulate the locatlon or establrshment of dispensaries, the

Leglslature is, as'a matter of law, deemed to have been aware of and to have

- implicitly approved the holdmgs in Naulls and Kruse that cities need not enact

laws to accommodate med1cal mari Juana drstlbutlon facrlrtres (Nelson v,

Person Ford Co (2010) 186 Cal App. 4th 983 1008 ) The Leglslature had the

opportumty to limit or reverse these holdmgs hut it d1d not do SO. A “f ailure to
'/imake changes 1n [a] glven statute 1n a partlcular respect when the subject 1s
:‘ _bef ore the Leg1slature and changes are made in: other respects 1s mdlcatrve of o
1ntent10n to leave the law":'ncha ‘ged 1n that "'-'spect i (Kuszor V. Szlver (1960) T

54 Cal 2d 603 618 )

Furthermore the leg1s1aive hrstory of A B 2650 supports the COnclusmn

that the MMPA does not preempt local zonlng ordmances in any way, As

orlgrnally 1ntroduced A B. 2650 did not exp11c1tly address its effect upon local

. ‘ :land use ord1nances (Assem Blll No 2650 (2009 2010 Reg Sess) as amended

S Apr 8 201 0 MJN Ex C ) Almost 1mmed1ately, concerns were expressed that
the bill mlght unduly restrrct local regulatory authorrty The very first
-"Assernbly commlttee report noted that “[s]rnce the passage of SB. 420 in 2003,

_ much of the medlcal marl_]uana regulatlon has been determrned by local -
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B _265_0_” (Sen ‘_Loc Gov omm anal

g __ _i;amended Jun 1(

' state 1nterf erenc

. city. or county, and medlcal mar1 Juana advocates cornplalned that “[t]hls o

“The Brll’s author responded by clar1fymg that the preemptlve mtent of

whrle allowrng them to construct a more restrrctlve ordmance > (Assem Comm o

1ncorporated rnto two savmgs clauses Subdwrswns (f) and (g) of proposed

L _]UI‘ISdlCthIlS better equ1pped to resolve 1ssues related to the unrque nature of 1ts .
- leglslatlon usurps the authorlty of local governments to ma.ke therr own land- use - |
N de01s1ons (Assem Pub Saf Comrn analysrs of Assem Brll No 2650 (2009- B
- g 2010 Reg Sess) as amended Apr 8 and Apr 15 20 10 Respondent s Motron
. -forJudlcral NOthC (“ ”) Exs C D) ‘ o ‘

A, B 2650 was llmlted te ) “prov1de[] local Jurlsdrctrons necessary guldance T

_ ;'on Appropnanons, ana}ys1s of Assem Brll No 2650 (2009 2010 Reg Sess ) as-.
-amended Apr 15 2010 RJN Ex E) Th1s 1ntent was subsequently o -

Sectlon 1 1362 768 whlch remarned mA B. 2650 as adopted These prov1s1ons -

effectlvely favor restrcive local regulatlons by allowmg local govermnents ‘to .

o consi'uct a more restrlctlve ordlnance” at an)’ tlme but set[t1ng] d January 1,
) _:_-‘..__-.2011 deadhne for adoptmg any local,-ordrnance that 1s less fCStrlctrve than AB A
1s:_0f Assem Blll No 2650 (2009 201 0 e

: of the local pohce power_”and repeatedlyvquestloned whether any state _
.irnterf erence wrth that plenary authorlty 1n thrs area was warranted (Ibzd Sen

."'_"Pub Saf Comm,

analysrs ofAssem Blll No 2650 (2009 2010 Reg Sess)as

B Qurte the contrary, the, legrslatrv‘_ comm1ttee reports repeatedly stressed the

| breadth of the local pohce power. 1n th1s area and the desrrablllty of mrnlmrzmg

"“’:_"'(See e. g RIN Ex H)

mvasoasamd o ot a3

Thr. lum ; d p %__emp_____ n of local regulatory authorrty was the subJect of -_- i e

e 1ntensrve debate Subsequent commrttee_reports prowded detarled d1scuss1ons e

201 0 RIN Ex I ) Notably, at no tnne durlng the leglslatlve -
e _process was 1t ever suggested by any partlclpant - that the exrstmg provrslons '.

e : of the MMPA preempt local authorlty to regulate marljuana-related land uses
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Perhaps more 1mportant1y, the Leglslature acted on this understandmg,

careﬁxlly crafting the prov131ons of A.B. 2650 to preserve local authority to

construct more restrlctlve ordlnances These efforts would, of course have

been pointless — and the savxngs clausessurplusage_ ~if, as suggested by
appellants, the MMPA already preeinp’zed all more restrictive local regulations
ubon- matijuana~related land uses. The Legislature clearly viewed AB 26-_50 as
it_s first tentative foray into the regulation of marijuana as a land use, which is
utterly inconsistent with _appellants ’:_la's:se'rions' -thatth‘e MMPA brOadly 4 ' -
preempts local efforts to regulate suchv'uses The Legislature’s careful ‘
preservatlon of local authorlty i this area made in full awareness of- ex1st1ng

local regulatory practlces —and of the Naufls and Kruse decisions upholdmg ,

_these practices — bolsters Kruse’s conclusxon that no such preemptlon ex1sts

(lepztas Unified School Dist. v. Workers' Comp. Appeals Bd. (2010) 187
Cal. App.4th 808, 827; Board of TﬁtStees of California State Unz‘versity v

-Pubz'zc Employment Relations Bd. (2007) 155 Cal.App.4th 866, 877-878. )

A.B.2650°s legxslatwe hlstory also teaches a more subtle lesson ‘As

_ Rossv Ragmg Wzre Telecommumcazzons Inc., supra 42 Cal 4th atp 931

, noted in an analogous context “ngen the controversy that would 1nev1tably

have attended” a proposal to restrlct local authomty over maruuana-related land' |

uses we do not belleve that [the MMPA] can reasonably be understood as

' adoptlng such a requxrement sﬂently and w1thout debate »7 The debate over |
A.B. 2650 proves. the truth of this observatlon Unlike the onglnal MMPA

A B, 2650 actually did address local land use authortty, and was consequently

=subtect to mtenswe scrutmy Tlns led to dehberate tailoring of A.B. '7650’

savings clauses to achleve prec1se_ly_the limited effect that the Leglslatur_e

7 As the Supreme Court has said in other smular contexts “the draﬁers of
legislation do not, #ne might say, hide elephants in'mouseholes.” (C alifornia
Redevelopment Assn.v. Matosantos (2011) 53 Cal. 4th 231, 260-261; Jones v
Lodge at Torrey Pines Partnership-(2008) 42 Cal. 4th. 1158 1171)
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~ desired.. One can scarcely 1magme a clearer contrast thh the leglslatrve
‘- proceedings Ieadlng up to adoptlon of the orrgmal MMPA whlch did noteven - -
mentlon either land use or the local poitce power -

5. 'AB 1300 Drd Not ant Local Control Over Medical -
. Marijuang stpensanes And Strengthened The MMPA’ :
o _ : ) ' Arm—Preemptlon Prov1sron ~ :

The Legrslature agaln revrsrted the MMPA with Assembly Bill 1300 B
| (Stats 201 1, ch 196; heremafter “A B. 1300”) Wthh followed the Court of
_ Appeal decrsron in Hill. Rather than limit the holdmgs in Naulls, Kruse, and
| Hill, AB 1300 acknowledged those decrslons and strengthened the MMPA’s
- antt—preemptlon prov1sron (§ ll 362. 83), to read ‘ '

Noﬂnng 1n this artlcle shall prevent a crty or other local govemmg body -_ :j - |

2

from adoptmg and enforcmg any. of the followmg
(a) Adoptmg local ordlnances that regulate the locatlon
‘operatlon or estabhshment of a medlcal manjuana cooperatlve or
' co]lectlve | | | 4 o
| v(b) The crvxl and cnmrnal enforcement of Iocal ordmances -

o o 4descr1bed m subdlvrslon (a)

( ) Enactmg other laws consrstent thh thls arttcle

; The motlvatlon behmd the blll, and 1ts mtended effect, were forcefully
' stated early in. the leglslatlve proceedmgs ' " L " -
C. o Under article Xl sectxon 7 of the Cahfomra Constltutxon A
o county or crty may make and enf orce wrthm its hmlts all local,
s _'.:pohce samtary, and other ordmances and regulatxons not in .
"'conﬂlct with general laW Yet some argue that the Proposition 7
21 S of 1996 and the M\'IP constrmte the parameters of medlcal
~ mari )uana cooperatlve or collectlve regulatlon and theref ore,
'; 'preclude local governments from enforcmg any addmonal

e "requlrements In the Wake of key court cases- on pomt thrs b111
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clarlﬁes state law so that communities may: adopt ordinances and
enf orce them w1thout the instability and expense of lawsults _
challeng_lng.legal issues that_ have already been résolved. This |
provision of the bill is written to be consistent with our state_ ,
constitution_ and three appellate court decisions: (1) City of .
Claremont v. Barrell Kruse, which found that there is nothing in
the text or history of Proposition 215 suggesting that 'the voters_
intended to niandate municipalities to allow ntedical ’rfiarijuana
dispensaries to operate ‘within their jurisdictions, or to: alter the
 fact that land use has historlcally been a functlon of local '
govemment under their grant of police power. (2) City of Coiana
G | v Ronald N'aulls,“whirch found that a disp_cnsary‘s failureto
| comply with the city’s procedural requirements before opening
and operating a medical marijuana dispensary could be prosecuted -

¢ ‘ | as a nuisance. (3) Couhty of Lés'Angeles v, Martin -Hill, which

| fmmd the MMP does not confer on’ quahﬁed patlents and their
| careglvers the unf ettered rlght to cultivate or dlspense arijuana .
: "anywhere they choose and that dlspensanes are not sxrmlarly |
g 31tuated to pharmac;es and theref ore, do not need to be ’reated
S g equally under local zonmg laws (Assem Pub. Saf Comm _
‘.revrsed analy51s of Assem Blll ‘No. 1300 (2010 3011 Reg Sess) o
asamendedMar 31 2011 RJN Ex. J) S ,
The understandlng that A.B. 1300 would affirm the reasontng and results

I

of Kruse and Hill was commonly shared throughout the leg1slat1ve process
C o R This 1ntent10n was relterated m Bacl(ground lnformatlon Forms subrmtted to the |
_ Assernbly Health Commlttee (MIN! Ex. D) and the Senate Committee on Public
Safet)”/‘ (MIN, Ex. -E)' Furthér th‘e‘Senate Public Saf et'y Committee analysis
@ ' (MJN Ex.F) contarns a lengthy (llSCllSSlOIl of the facts, reasoning, and holdlng
| | . of Kmse concludmg that “[a]rguably, [A B. 1300] srmpl)l restates long-

IRV #4830-2514. 4528 vI e T
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standrng law on the power of local entmes to adopt ordinances that protect

E pubhc safety, health and welfare

" The }udlcral presumptlon that the Legrslature was aware of Kmse and

- Hill and approved those decrsrons (Nelson v. Person Ford Co., supra 186

Cal App 4th at p. 1008 ) is no 10nger merely a presumptlon A.B. 1300 a;nd 1ts
hlstory make it perf ectly apparent that Kruse and Hill actually got it right — and '
that the MMPA does not, and never d1d prevent local govemments from -
regulanng manjuana-related land_uses to the sam_e extent as any other non-
criminal acnvrty or land use. | ' '

‘6, Appellants Intexpretatron of A B 2650 and A.B. 1300 Is
Incorrect f ' : S

In 1nterpret1ng the plaln language of AB. 2650 and AB. 1300
appellants yet again try to manufacture amblg_ulty where none _exrsts.

Appellan® argue that the absence of any express authorization for local

~ prohibitions and the Legisl'ature’s use of 'the_wmis “regulate” and “restrict”
_'grnstead of “prohlblt and “ban” rneant that the LengIatu're did not intend to
: allow per se prohrbrnons of medrcal man ]uana dnspensanes (AOB 13 20. )

- '.Appellants argnment mrsses the pomt

To begm w1th there-was no need for an express authonzatwn of a local a

. zomng prohlbltlon In the absence of any state law preemptlon as set forth 1n '
Kmse and Htl! a looal govemtnent can. exercrse 1ts complete cons&tutronal "
zonmg authorrty to prOhlblt any land use mcludlng medlcal mari Juana

'dlspensarles In general the pOWer to- regulate or restrlct includes the power, to '

prohrbrt (Leyva V. Superzor Court (1985) 164 Cal. App 3d. 462 4’73 ) There are

., ‘many examples of land uses or actrvmes that although lanIll in general are

: -subject to. nmnrcrpal proh1b1t1on (See, eg, Wal—Marf Stores Inc V. Czry of |
o Turlock (2006) 138 CalApp 4th 273 299. 303 [upholdlng zonmg prohlbltlon of ' :.

" discount superstores] Nordykev ng (2002) 27 Cal. 4th 875, 883- 884 [holdlng -

e that state law does not requlre crtles to allow gun shows even though state law :
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= personal watercraﬁ] )

RV #4830-2614-4528 v |

E _exempt? such shows from cr1mma1 sancttons] Personal Watercraﬁ Coalmon v
Board of Supervzsors (2002) 100 Cal App 4th 129 150 [upholdmg Iocal banon

There 18 nothmg to suggest that the resultshouid be any d)fferent w1th

n._'{medlcal manjuana Sectlon 1 13 62 768(1) sta’tes that local govemments may
. “further restnct the locatlon ‘or estabhshment of a. medlcal man;luana '
: mspensary ” Sumlarly, sec’uon 1 1362 83 a8 amended in A B. 1300 prowdes
= 'that local government may adopt ordmances that “regulate the locatwn
operauon, and esiabhshment of medtcal marljuana dlspensarles In draftmg
= these prov131ons the Leglslature dld not estabhsh an outer hmlt on perrmssxble
: IOCal regulations Rather the Leglslature (kaﬁed them broadiy in such a way"
‘;that recogmzes lecal govemment $ tradlhonal constltutlonal zomng authonty,
. whtch mcludes the power to prohlblt cettam land use activities in the interests
s of pubhc welfare and safety There isno language in A B 2650 or A B. 1300 :
b that woald mdteate a leglslatlve mteat to limit lo<;al govermnent’s constttutlonalv - o

: __pohce po ‘er. In eontrast to the eareiully»craﬁed narrow ’_~drawn crumnal s

' ':',-':ﬁﬁ"regulate or restnet the “%tabhsfuni:nt” of me‘dlcal manjuana dtspensarles The .
"_-._ﬁ:_word “estabhshment” meludes the act of bnngmg sometlnng “mto ex1stence SR f _—
(Webster s New Colleglate Dtct (1981) p. 388) The ablhty to regulate or -

o :resmct the estabhshment of axfedlﬁ- L

rguanadlspensary wouId therefore

o 1nclude the ablllty.:to reguiate 0r restn twhether that dlspensary emsts m the

Sl : _v:ﬁrst place Indeed the 1nclu31on of the word “"'ebtabhshment”wouli be.

"-'superﬂuous If 1t dld not mean that COuntleS and cmes' could ban medxcaft

| » man;uana dlspensanes m the ﬁrst mstance. A B 2650 expressly authonzes
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local laws that further restrict the “location or establishment” of a medical

mar’ijuana’ 'facility' ' (Ernphasis added ) A.B. 1300 permits local ordinances that

regulate the locat1on, operatlon or estabhshment of a medical marljuana '

: ‘cooperatlve or collect1ve ”? (Emphas1s added ) The use of the words “locat1on

and* operahon already encompass ba31c tlme, place and manner llmltatlons

T he word “establrshment would be mere surplusage if it did not perrmt

_ count1es and c1t1es to control whether dlspensanes were allowed in the first

B place

D Appe]lant’s Argument That State Law Preempts Local |
: Zonlng Prohlbltlons Would Have Dlsastrous Publlc Pohcv
Results. : _

Appellants preempt1on argument fails in hght of the plam language of

the CUA and MMPA As noted above, the 1mmun1t1es prov1ded in the CUA
and MMPA are very speCIﬁc and limited to state criminal sanctions only. There
s no clear 1ndlcat1on of preemptlve intent in the CUA and MMPA, or their
-'reepectwe leg1s lat1ve histories, w1th regard to local zomng ordmances In
: addltlon appellants preempt1on argument falls because it would lead to: absurd :

) results that would have dlsastrous publlc pollcy consequences

In 1nterpret1ng a statute courts “begm w1th the words of a statute and

" g1ve thcse WOrds therr ordmarymeamng (Hoechst Celanese Corp v. e
Franchzse T ax: Bd (2001) 25 Cal 4th 508 519 ) “If the statutory language 1s :

‘ clear and unamblguous then we need gono further d ( Ibzd) A court will

consider ¢ extrmsrc alds in 1nterpret1ng a statute only if there i 1s more than one
reasonable constructlon (People V.. Woodhead (1987) 43 Cal, 3d 1002, 1008. )
Usmg these extnns1c alds we select the construcnon that comports most
closely w1th the apparent 1ntent of the Leg1slature W1th a view to promotmg
rather than defeatmg the general purpose of the statute and avoid an

1nterpretat10n that would lead to absurd consequences (People V. J enkms

*(1995) 10 Cal.4th 234, 246 )
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| =_;;rnedlcal manjuana drspens \
: 3.»,Cal App 4th at p 11’?6 )

. .umque nature of mcdlcal manjuana dlstl‘lbutlon and 1ts potentlally dangerous -

S pharmacres are no

of cash a:nd man;uana make WD""
e ‘the target of a drsproportlonate a'mo_f_ i
‘and burglam §. ([bzd ) 'I‘he Hi[! Court further noted that medrcal manjuana :'( _\ :

Here the language of the CUA and E«GVIPA is clear and unarnblguous

j;that there 1s no preemptlon of local zomng ordlnancee and thatlocal
| govermnents retain theIr const;tutlonal pollce pewerto deterrmne whether or e
'-.inot to allnw marljuana dlstnbuuon faerhnes In any event appellants contrary |
mterpretatlon miust fa11 because 1t would lead to an absurd result for local.
7 goverrnnents Under appellants’ interpretatron local govermnents can regulate -
Co.or restlct the estabhshmént of medxcal manjuana drspensanes but they cannot '
4 :':-_--:prohlblt such aclvmes per se That mterpretatlon however creates the odd .
v :proposltton that, desprte the absence of any express statutory language, the.
| - :""MMPA compels every count)r and mty in Cahfomla regardless of size and
L character, to allow a land use that 1s 1llegal under federal law, - In appellants
A vrew even' small resrdentral commumtles ;tncludmg purely resrdentlal crtres
Would have to enact laws accommodatlng rnedlcal mamjuana drspensanes For '
- ;good reason kmse reachod the exact opposrte conclusron “[n]erther the CUA

S nor the MMPA compels the estabhshment of local regulatlons to accommodate"'

ies.” (Ctty of Claremontv Kruse supra 177

almaru 3a,distfibut'if¢nfi!niésé -

secondary effects ona commumty (See County of Los Angeies v, Hu‘l supra B
' 192 Cal App 4th at p 8’71 [observmg that mechcal marrjuana dlspensanes and-.

e i Hzfi the’ Court of ppeal accepted ev1 ence‘ “that the presence of large amounts ,

, therr employees and quahﬁed paﬁents

__-_of vrolent crime’ mcludmg robberles

‘ 'rmlarlv s1tuated fcr pubhc health and safety purposes] 5 In'_l__ T
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R same manner as adultbﬁéﬁm

o '.:appropna e _orla P
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dispensaries created nsks of illegal resale of mari juana and affected the quality

oflife of the surroundmg nelghbothood by attractmg lorterlng and marl _;uana .

. '_smokmg (I d. atpp 5’?1 872 ) Desplte tbese securrty issues; appellants ask this
Court to held that all countles and cmes mUSt allow medrcal mari Juana ‘

S dlspenSarles

We are not aWare of any other 1llegal aclvrty that enjoys such protected e

'-status Indeed appellants argument would necessarlly eleVate medical -

man Juana dlshbutlon above COuntleSS other legal actlvmes for Whlch countles': '

-4 and cries retam thelr eonstltutlonal pohce power to- prolnbtt in the 1nterest of _

: publlc welfare and safety. It is not suzpnsmg, therefore that the Leglslature '
- _'drafted thc MMPA’S 1mmumties in narrow terms and did not limit local zomng_: o
| authonty S '

Appel lants’ argument also rs suspect because it leaves s1gn1ﬁcant

_ questlons unanswered Where would the boundary be between a permrssnble

medlcal marrjuana regulatlon and 1mperzmssrble ban'? Must local govemments

:_allow reasonable opportumtles for medlcal manjuana dlspensarles to operate’7 e

5 '.'--Would countles and crtles have to treat medlcal maruuana dlspensanes 1n the B
j " ; ettherthe CUA., the MMPA nor appellants -
provrde any guldance on these 1ssu s Appellanis argument that eountres and -

T cmes laek{ the basrc ohee(power to prohlblt a land use that may not be

;nar conm:mm ;_would creatc a voxd 1n the Iaw, wluch

o would hkely lead to further lltlgauon f or countres and cmes that ean il afford 1t

Flnally, thc notlon that the Legislature has 1mp11C1tly requlred every

B fcounty and 01ty 111 the State to allow medloal manjuana drspensarres is even
g :rnore outrageous m lrght of the federal govcrnment srocent crackdown agamst 7
.-'medrcal manjuana dlspensarres On October 7 2011 the four Umted States s
._ Attorneys m Calrf omxa announced a coordmated enf orcement strategy
k ‘targetmg the 1llegal operauons of the commerelal man juana mdustry Y (MJN

| Ex G) The new enforcement strategy 1ncluded both crrmlnal prosecuuons B S
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agalnst mari _|uana dlstrlbutors and c1v1l forfelture act1ons agamst property

- owners and was; desrgned to address a marijuana industry in Cahforma that has '
: .swelled to 1nclude numerous dmg trafﬁckmg enterprlses that operate |
 commercial grow operatlons 1ntr1cate dlstrlbutlon systems and hundreds of
j _marl juana stores across the state even though the federal Controlled
_ Substances Act prohlblts the sale and dlstnbutlon of mari Juana ” (MIN Ex. G.) ..
| There is uncertamty about whether such enf orcement ef forts would also: target
| _ local ofﬁcmls 1nvolved m 1ssu1ng and adnumsterrng permits for medrcal

'lmarr _|uana drspensarles In the face of: such an aggresswe and unambrguous
- enf orcement effort, the argument that local govemments must accommodate
: .and allow medlcal marrjuana dlspensarles represents the helght of absurdlty

111 - |
o

| >y /

1 .
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Iv. C ONCLUSION

It is vital for local govermnents to have control w1thm the1r Junsdlct1ons

“over the use of land to dlstlbute medlcal manjuana an 1llegal controlled

’

'5' Substance Local ofﬁmals are m the best posmon to evaluate thelr commun1t1es | |
g needs and ab111ty to accommodate a land use. that presents unrque law ,

: enf orcement and pubhc safety concems Appellants argument that local -

: "governments cannot pI‘Ohlblt medlcal man_;uana dlspensarles would undermine

the longstandmg and deeply»rooted tradltlon of local control overland use

E ldec1s1ons The League and CSAC therefore respectfully request that this

| ‘Court afﬁrm the trial court’s d601s1on to CII_]OlIl appellants marijuana B |

: d1stnbutlon activities, wh1ch v1olated the C1ty of Riverside’s carefully—

~ considered zoning regulat1ons

Dated: July A .,2012 : - -Respectfully submltted
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Tho#has'B. Brown (s N 104254)
- Stephen A. ‘McEwen (SBN 186512)
.+ Attorneys for Amici Curige” :
. LEAGUE OF CALIFORNIA CITIES and -
B CALIFORNIA STATE AS SOCIATION OF
- 'COUNTIES '
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< 1 declare under penalty of perjury under the laws of the State of Cahf ornia
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RQ()F QF SERVIC

I declare that I am over the age of elghteen (18) and not a party to this action. My
busrness address is l851 East First Steet Surte 1550, Santa Ana, Cahforma 92705

On July 3 2012 I served the followrng document(s)

APPLICATION OF THE LEAGUE OF CALIFORNIA CITIES AND
CALIFORNIA STATE ASSOCIATION OF COUNTIES FOR LEAVE TO FILE
AMICI CURIAE BRIEF AND PROPOSED AMICI CURIAE BRIEF IN SUPPORT
-OF PLAINTIFF AND RESPONDENT CITY OF RIVERSIDE

on the interested partres in this action by placmg a true and correct copy of such document
enclosed in a sealed envelope, addressed as follows

SEE AT’I ACH ED SERVICE LIST

(X) BYU.S. MAIL Tam readlly familiar with the busmess practlce for collectlon

and processing of correspondence for mailing with the United. States Postal -
~ Service. 1 know that the correspondence was deposited with the United States
Postal Service #n the same day this declaration was executed in the ordinary
course of business. I know that the ‘envelope was sealed and, with postage
‘thereon fully prepaid, placed for-collection and mailing on this date in the Umted
- States mail at Riverside, California. [CCP § 1012; 1013; 1013a] .

(X) . BY OVERNIGHT COURIER, I caused the above-referenced document(s) to be
: deposrted in a.box or other facrlrty regularly maintained by the overnight courier,

or I delivered the above-referenced document(s) to an overnight courler servrce, :

f or dehvery to the above addressee(s) [CCP §lOl3]

() BY FACSIMILE. 'I'he facsumle tsansm13s1on of the foregomg document was
" 'reported ds complete and without ertor. A copy of the transmission reportas
issued by the transmissien facsimile machine is attached pursuant to. Calrf ornia .

o Rules of Court Rule 2 306(h)(4) [CRC 2 306(aj(b)(d)(f)(g)(h)]

() - : :,_..BY EMAIL Icaused the document (wuhout enclosnres} descrlbed above to be -

* *_sent via email i PDF formatto the above-referenced person(s)-atthe email

‘ "'-'f-"addresses listed. (Pursuantto __ -10 Agreement between counsel - electronic

service pursuant to Rule 2. 260 CRC}

) ‘ BY PERSONAL SERVICE. I caused such envelope to be delivered by hand to |

the above referenced person(s) at the above address(s) [CCP 8 10‘ l}
| Executed July3 2012 Irvme, Cahforma B 4

(X)) i (State) .' | Tdeclare under penalty of peI]ury under the laWs of the State of

Callf ornia that the above is true and cor ect_

-FRAN _KOSKY T
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