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Black Lives Matter as Government Speech 
 

I. Background 

 

In June 2020, communities across California and the world protested and mourned the 

nationally recognized acts of violence against Black lives. #Say Their Names1 compiled a long 

list of Black individuals that lost their lives in 2020 including Breonna Taylor, Ahmaud Arbery, 

and George Floyd.2 A video of the Minneapolis police brutally killing George Floyd reached 

countless social media streams, sparking national protests across the country in solidarity with 

Black lives.  

 

Many cities sought to show their support for Black lives through display of public art and 

in support of Black Lives Matter (BLM). The Mayor of Washington D.C., Muriel Bowser, 

commissioned a Black Lives Matter mural on 16th Street, and many cities followed suit. In the 

Bay Area, the city councils of Palo Alto, Petaluma, San Mateo, El Cerrito, and Half Moon Bay, 

to name a few, authorized murals on City streets and city-owned property. 

 

These murals were not without controversy. Several of them were challenged on First 

Amendment grounds, specifically viewpoint discrimination. In Redwood City, the city removed 

their BLM mural after a local resident requested a sign reading “Make America Great Again.” 

She claimed that the mural’s location at the courthouse square constituted a public forum in 

which the public, regardless of belief, should be able to display messages. Likewise, in 

Washington DC, the conservative organization Judicial Watch filed suit after the city rejected its 

request to paint the Judicial Watch slogan. Judicial Watch claimed that in displaying a BLM 

mural on the street, the city effectively opened up the streets to become a public forum in which 

anyone can paint their message. 

 

  Other cities avoided publicized challenges, potentially insulating themselves with the 

government speech doctrine. This doctrine recognizes that the government may freely adopt and 

promote its own viewpoints without requiring it to accommodate private messages in the same 

medium.3 The doctrine immunizes the government from claims that it has engaged in viewpoint 

discrimination, which the First Amendment broadly prohibits in contexts involving private 

speech. This paper examines the government speech doctrine in the context of displaying BLM 

murals, and provides some takeaways that may mitigate the risk of First Amendment challenges 

for cities that wish to engage in expressive activities.  

 
1 #SAY THEIR NAMES, https://sayevery.name/ (last visited Mar. 18, 2021) 

2 Bill Hutchinson, From Eric Garner to George Floyd, 12 black lives lost in police encounters 

that stoked mass protests, ABC NEWS (June 6, 2020), https://abcnews.go.com/US/eric-garner-

george-floyd-12-black-lives-lost/story?id=70999321.  

3 See Walker v. Texas Div., Sons of Confederate Veterans, Inc. (2015) 576 U.S. 200, 207 

(holding that “[w]hen government speaks, it is not barred by the Free Speech clause from 

determining the content of what it says”); Rust v. Sullivan, 500 U.S. 173, 193 (1991) (concluding 

that the government does not unconstitutionally engage in viewpoint discrimination where it 

“selectively fund[s] a program [that] it believes to be in the public interest”). 

https://sayevery.name/
https://abcnews.go.com/US/eric-garner-george-floyd-12-black-lives-lost/story?id=70999321
https://abcnews.go.com/US/eric-garner-george-floyd-12-black-lives-lost/story?id=70999321
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II. Government Speech Doctrine 

 

Government speech takes many forms ranging from placing public service ads on city 

buses, to conducting meetings of the city council, and even displaying murals. Likewise, cities 

may sponsor expressive programs in a variety of ways, including communicating their own 

public policy views, issuing a permit for a parade or street fair, or creating a designated or 

limited public forum for expressive activities.4 The government speech doctrine allows cities to 

promote certain viewpoints without implicating the First Amendment.5  

 

A. Scope of the Doctrine 

 

The Supreme Court has applied the government speech doctrine in two recent cases 

involving agency decisions to promote certain messages at the exclusion of others. In Summum, a 

government agency declined to place a private group’s donated monument in a public park that 

contained multiple other donated monuments.6 In Walker, a state agency operated a specialty 

license plate program and rejected a private group’s proposed license plate design featuring a 

Confederate battle flag.7 These government decisions led to lawsuits alleging that the agencies 

violated the First Amendment by engaging in content-based viewpoint discrimination.  

 

In both cases, the Court held that the government speech doctrine shielded the agency’s 

decision to reject messages from First Amendment challenges. The Court laid out three factors to 

determine whether an agency’s expressive acts qualified as government speech: 

 

1) Traditional use of a medium to convey government messages; 

 

2) The public’s reasonable understanding that the message conveyed represents the 

government’s viewpoint; and 

 

3) Government’s direct control over the message conveyed. 
 

 
4 Randy E. Riddle, When Government Speaks: The Development of the Government Speech 

Doctrine, LEAGUE OF CALIFORNIA CITIES, 1, (Sep. 19, 2013). Mr. Riddle’s paper provides an 

excellent background of the history and development of the government speech doctrine.  

https://www.cacities.org/Resources-Documents/Member-Engagement/Professional-

Departments/City-Attorneys/Library/2013/2013-Annual-Conference-City-Attorneys-Track/9-

2013-Annual-Randy-Riddle-Free-Speech-Rights-at-C.aspx 

5 See id. at 2 (discussing how the free speech clause does not regulate government speech and 

that the government may engage in viewpoint discrimination when the government itself is 

speaking).  

6 Pleasant Grove City, Utah v. Summum, 555 U.S. 460, 465 (2009).  

 
7 Walker  v. Texas Div. Sons of Confederate Veterans, Inc., 555 U.S. at 206.  

https://www.cacities.org/Resources-Documents/Member-Engagement/Professional-Departments/City-Attorneys/Library/2013/2013-Annual-Conference-City-Attorneys-Track/9-2013-Annual-Randy-Riddle-Free-Speech-Rights-at-C.aspx
https://www.cacities.org/Resources-Documents/Member-Engagement/Professional-Departments/City-Attorneys/Library/2013/2013-Annual-Conference-City-Attorneys-Track/9-2013-Annual-Randy-Riddle-Free-Speech-Rights-at-C.aspx
https://www.cacities.org/Resources-Documents/Member-Engagement/Professional-Departments/City-Attorneys/Library/2013/2013-Annual-Conference-City-Attorneys-Track/9-2013-Annual-Randy-Riddle-Free-Speech-Rights-at-C.aspx
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The Ninth Circuit has adopted the Summum/Walker framework in making government speech 

determinations.8 Other courts have interpreted these factors as “relevant in identifying 

government speech,” but not rigidly necessary to a court’s government speech finding.9  

 

1.  Examples agency action that qualified as government speech 

 

 In Summum, the United States Supreme Court upheld Pleasant Grove City’s right to 

control the selection of monuments at a city park based on the government speech doctrine. First, 

as a matter of historic fact, governments had “long used monuments to speak to the public” since 

ancient times.10 Second, public observers would reasonably interpret monuments as “conveying 

some message on the property owner’s behalf” because property owners are unlikely to “open up 

their property for installation of permanent monuments that convey a message with which they 

do not wish to be associated.”11 When the government accepts and displays “privately financed 

and donated monuments” to the public on government land, those monuments effectively speak 

for the government.12 Pleasant Grove City, which owned the park, did not want to display and 

therefore endorse the defendant’s religious message. Third, government bodies exercised 

selectivity when accepting privately funded or donated monuments by controlling the placement, 

content, design, and condition. Government decisionmakers select the monuments that in their 

view are “appropriate for the place in question, taking into account such content-based factors as 

esthetics, history, and local culture.”13 Here, the City controlled the messages conveyed by the 

monuments in the Park by “exercising final approval authority over their selection.”14 These 

findings convinced the Court that monument placement qualified as government speech.  

 

 
8 See Eagle Point Education Ass’n/SOBC/OEA v. Jackson County School District No. 9, 880 

F.3d. 1097, 1102-04 (9th. Cir. 2018) (following the Summum/Walker framework in its discussion 

of government speech). 

 
9 See Pulphus v. Ayers, 249 F.Supp.3d 238, 247, 248, 254 (D.D.C. 2017) (extending the 

government speech doctrine to art displayed in a government building even after finding that 

analysis under the first Summum/Walker factor was inconclusive). In addition, the Eleventh 

Circuit in its holding in Mech v. School Bd. of Palm Beach County, de-emphasized the history 

prong of the Walker test, which reduced some of the burden on the government to demonstrate 

the expression was government speech. See Will Soper, A Purpose-And-Effect Test to Limit the 

Expansion of the Government Speech Doctrine, 90 U.CO.L.REV. 1237, 1257 (citing Mech v. 

School Bd. of Palm Beach County, in which the court found that there was not a long history of 

using school fences to display government messages, but concluded that such a finding was not 

strictly required in identifying government speech).  

 
10 Summum, 555 U.S at 470.  

11 Id.at 471. 

12 Id. at 470-71.  

13 Id. at 472. 

14 Id. at 473 (internal quotation marks omitted). 
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 In Walker, the Supreme Court applied a similar analysis to specialty license plates.15 

First, history reveals that license plates have long “communicated messages from the States.”16 

Second, the public closely identified license plate designs with the issuing state.17 The Court 

referred to the governmental nature of plates based on various features including how all plates 

are issued in Texas, how designs are owned by the issuing state, and how unused plates are 

disposed of.18 As further evidence, the Court opined that drivers who used specialty license 

plates intended to highlight State endorsement, since a driver seeking to speak privately could 

convey the message on an adjacent bumper sticker.19 Third, the State “maintained direct control 

over the messages conveyed” by retaining “sole control over the design, typeface, color” and 

other plate features, plus its authority and willingness to reject proposed designs.20  

 

 Several other cases since Walker have concluded that specialty license plates amount to 

government speech.21 In American Civil Liberties Union v. Tennyson, the Fourth Circuit Court of 

Appeals initially held that the State’s offering of a “Choose Life” license plate in the absence of 

a pro-choice plate constituted viewpoint discrimination in violation of the First Amendment. 

However, in light of  Walker, the court reversed, finding that the specialty license plates issued 

under North Carolina’s program amounted to government speech and therefore the state could 

 
15 Since Walker, there have been two specialty license plate rulings in Virginia and North 

Carolina. Clay Calvert, The Government Speech Doctrine in Walker’s Wake: Early Rifts and 

Reverberations on Free Speech, Viewpoint Discrimination, and Offensive Expression, 25 

WILLIAM & MARY BILL OF RIGHTS J.1239, 1262 (2017). Both have resulted in similar bans of 

Confederate flag imagery and the rejection of a pro-choice plate despite a government-

sanctioned pro-life option. Id. 

16 Walker, 576 U.S. at 210-11.  

17 Id. at 212.  

18 Id. 

19 Id. 

20 Id. at 213. 

21 In Commissioner of Indiana Bureau of Motor Vehicles v. Vawter, the plaintiffs challenged 

Indiana’s Bureau of Motor Vehicles’ process for denying or revoking personal license plates 

(PLPs) violated the First Amendment. 45 N.E.3d 1200, 1203 (Ind. 2015). Applying the Walker 

factors, the court determined that license plates have “long been used for government purposes 

and the fact that PLPs are individually-crafted and unique does not extinguish the governmental 

nature of the message. Id. at 1204, 1205. Furthermore, PLP alphanumeric combinations “are 

often closely identified in the public mind with the state.” Id. at 1205 (quoting Walker, 576 U.S. 

at 201). Lastly, the state maintains direct control over the alphanumeric combinations, which 

must be approved by the BMV. Id. at 1206. Given that Indiana’s PLP program met the three 

Walker factors, the Court concluded that the program constituted government speech. Id. at 

1207. 
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reject license plate designs conveying messages it disagreed with.22 However, even after Walker, 

other courts have reached the opposite result.23 

 

2 Examples agency action that did not qualify as government speech 

 

 On the other hand, in Hopper v. City of Pasco, which pre-dates Summum and Walker, the 

Ninth Circuit held that the City of Pasco violated the artist’s First Amendment rights when it 

refused to display certain “controversial” artwork in city hall.24 The Ninth Circuit determined 

that Pasco had created a designated public forum because the City had opened up city hall to 

expressive activity by retaining the Arts Council to manage a gallery with exhibitions by local 

artists.25 The Ninth Circuit further characterized the City of Pasco’s non-controversy policy as 

“no policy” given the lack of any definite standards and consistent enforcement.26 Before the 

exclusion of plaintiff’s works, the city “neither pre-screened submitted works, nor exercised its 

asserted right to exclude works.”27 In fact, the city displayed controversial works despite 

complaints from citizens and employees.28 Lastly, the city’s decision to exclude plaintiff’s work 

was unjustified by any compelling state interest.29  

 

Several courts applying the Walker factors, concluded that vanity license plate programs 

did not qualify as government speech. In Mitchell v. Maryland Motor Vehicle Administration, the 

plaintiff applied for vanity plates bearing the characters “MIERDA,” which the MVA approved 

and then rescinded several years later upon learning the meaning of the word.30 The plaintiff 

 
22 American Civil Liberties Union v. Tennyson, 815 F.3d 183, 184-85 (4th Cir. 2016).  

23See Leslie Gielow Jacobs, Government Identity Speech Programs: Understanding and 

Applying the New Walker Test, 44 PEPPERDINE L.REV. 305, 332 (2017) (describing the two 

opposing conclusions of the Indiana Supreme Court and the Maryland Court of Appeals on 

whether vanity license plates constituted government speech). 

24 Hopper v. City of Pasco, 241 F.3d 1067, 1070 (9th Cir. 2001). 

25 Id. at 1078.  

26 Id. 

27 Id. 

28 Id. at 1072. 

29 Id. at 1078. 

30 Mitchell v. Maryland Motor Vehicle Admin., 450 Md. 282, 289-90 (Md. 2016). Similarly, in 

Matwyuk v. Johnson, the plaintiffs applied for vanity plates displaying INF1DL and “WAR 

SUX”, which the Department of State denied because “the configuration might carry a 

connotation offensive to good taste and decency.” 22 F. Supp. 3d 812, 816 (W.D. Mich. 2014). 

Plaintiffs claimed that these personalized messages on vanity plates constituted private speech 

whereas the government suggested they were government speech. Id. at 822. The court, applying 

the Walker/Summum factors, held that the personalized license plates at issue were not 

government speech because the individuals applying for the plates determine the message and 

each personalized plate is unique to the individuals (duplicates are prohibited). Id. at 823-24. 

(footnote continued on next page) 
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claimed that the message on the vanity license plate constituted private speech subject to strict 

scrutiny, while the state claimed that “MIERDA” was government speech.31Applying the Walker 

factors, the court concluded that the message on the vanity plate was private speech because 

vanity plates display “a personalized message with intrinsic meaning . . . that is independent of 

mere identification and specific to the owner.”32 Private citizens, not the State, create and submit 

prospective vanity plate messages, which are personal to the vehicle owner.33 Lastly, “the 

personal nature of a vanity plate message makes it unlikely that members of the public, upon 

seeing the vanity plate, will think the message comes from the State.”34 Distinguishing from 

Walker, “vanity plates bear unique, personalized, user-created messages that cannot be attributed 

reasonably to the government.”35The court further stated that even though the message occurred 

on government property, a license plate, that does not automatically transform private speech 

into government speech.36 

 

In Matal v.Tam, plaintiffs tried to register the band name “the Slants” with Patent & 

Trademark Office, which the government rejected for offensiveness.37 Plaintiffs who identified 

as Asian American, claimed that the band was trying to reclaim the term and that the 

government’s rejection constituted a violation of the First Amendment.38 The court rejected the 

government’s government speech defense because the government does not “dream up these 

marks or edit marks submitted for registration.39 Registration does not constitute approval of a 

mark.40 Furthermore, trademarks have not been traditionally used to convey a government 

message.41 Trademarks often contain expressive content and therefore are private speech.42 

 

B. Application to Murals/Public Art  

 

 

Therefore, messages on personalized license plates were protected under the First Amendment. 

Id. at 824. 

31 Mitchell v. Maryland Motor Vehicle Admin., 450 Md. at 291. 

32 Id. at 293-94 (quoting Mitchell v. Maryland Motor Vehicle Admin., 225 Md. App. 529, 561 

(Md. Ct. Spec. App. 2015). 

33 Id. at 294.  

34 Id. (quoting Mitchell v. Maryland Motor Vehicle Admin., 225 Md. App. at 563). 

35 Id.  

36 Id. at 295.  

37 Matal v. Tam, 137 S.Ct. 1744, 1751 (2017).  

38 Id. at 1751, 1754.  

39 Id. at 1758.  

40 Id. at 1759.  

41 Id. at 1760.  

42 Id.  
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No Ninth Circuit or California Court has applied the Summum/Walker factors explicitly 

to murals. But other jurisdictions have declared murals or public art in government buildings as  

government speech. For example, in Newton v. LePage, the district court concluded that the 

mural displayed in Maine’s Department of Labor (MDOL) waiting room, which was 

subsequently removed, constituted government speech because the mural was to be permanently 

located in the MDOL, funded primarily by government sources, and monopolized wall space in 

the anteroom.43 Furthermore, MDOL had “solicited submissions, set the overall theme, 

suggested ideas, provided an expert historian, tracked the artist’s progress, paid for the mural, 

exercised final approval authority, took ownership, retained many important ownership rights 

including the right of destruction, and eventually displayed the mural in its open-to-the public 

office.”44 

 

In Pulphus v. Ayers, the court concluded that the art displayed in the Cannon Tunnel 

constituted government speech because House members played a significant role in the selection 

of the art as part of the competition and the Architect of the Capitol set rules about the size, 

medium, and content of the art.45The court further declared that public art constituted 

government speech but that the traditional medium factor was “inconclusive” given that the 

government failed to advance sufficient evidence of art competitions as a traditional medium for 

government messages.46 The court also noted that when agencies locate art in a government 

building, the public is more likely to associate that art with a government message.47 

 

C. Other Relevant factors to the government speech doctrine 

 

In applying this doctrine, the Supreme Court has found two other factors potentially 

relevant: (1) the location and duration of the government’s message, and (2) private participation 

in the craft and dissemination of government messages. 

 

1.  Location and duration of government speech in traditional public forums 

 

When government speech takes place in a public forum, the analysis is complicated 

because the First Amendment “strictly limit[s] [governments] in their ability to regulate private 

speech in … traditional public fora” like public streets and parks.48 The Court conceded in 

Summum that in some situations it would be “difficult to tell whether a government entity is 

speaking on its own behalf or is providing a forum for private speech.”49  

 

 
43Newton v. LePage, 849 F. Supp. 2d 82, 120-21 (D. Maine 2012).  

44 Id. at 122. 

45 Pulphus v. Ayers, 249 F. Supp. 3d. 238, 252 (D.D.C 2017)  

46 Id. at 248.  

47 Id. at 249-50.  

48  Summum, 555 U.S. at 469.  

49 Id. at 470.  
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Private groups in Summum argued that the government’s rejection of its donated 

monument constituted impermissible viewpoint discrimination, since selected monuments were 

placed in a traditional public forum. After conceding that public parks were traditional public 

forums, the court rejected this analogy, reasoning that forum analysis applies only when public 

property is “capable of accommodating a large number of public speakers without defeating the 

essential function of the land.”50 Here, public parks could “accommodate only a limited number 

of permanent monuments.”51 Allowing any and all groups to express themselves through 

monuments would deprive the park of all qualities that made it a valuable forum. In contrast, 

mass speeches, demonstrators, and leaflet distributors exemplify transient speech that did not 

deplete the park of its forum character.52 

 

Walker clarified that this permanency analysis applies only when government speech 

occurs in a traditional public forum. The analysis does not apply when the government spoke 

outside traditional public forums, such as through the design of specialty license plates. This is 

true even when the state could “theoretically offer a much larger number of license plate 

designs,” including designs intended to be available only temporarily.53 

 

2.  Assistance from private groups 

 

The Supreme Court has held that the government does not lose its “freedom to express its 

views when it receives assistance from private sources for the purpose of delivering a 

government-controlled message.”54Thus, a private party may participate in the “design and 

propagation of a message” without “extinguish[ing] the governmental nature of the message or 

transform the government’s role into that of a mere forum-provider.”55 For this reason, the 

donated monuments in Summum did not qualify as private speech even though they were 

privately financed.56 Similarly, Walker held that a state agency’s speech retained its 

governmental nature even when “private parties propose designs that [the agency] may accept 

and display on its license plates.”57 

 

 

 

 
50 Id. at 478. 

51 Id. (emphasis added). 

52 Id. at 249 (holding that “[a] public park … can provide a soapbox for a very large number of 

orators … but it is hard to imagine how a public park could be opened up for the installation of 

permanent monuments by every person or group wishing to engage in that form of expression”). 

  
53 Walker, 576 U.S. at 214.  

54 Summum, 555 U.S. at 468. 

55 Walker, 576 U.S. at 217. 

56 Summum, 555 U.S. at 471.  

57 Walker, 576 U.S. at 217.  
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III. Case Studies 

 

The government speech doctrine may help insulate cities from First Amendment 

challenges to city-sponsored murals such as those temporarily created in support of Black lives. 

In order to take advantage of this doctrine, cities should maintain tight control over the content of 

the message/expression and choose a location that cannot be construed as a public forum. Below 

are some examples of cities that adopted specific resolutions related to the government speech to 

minimize First Amendment concerns.  

 

A. Flag Policies 

 
Cities may receive requests from civic organizations or individual councilmembers to 

display the Pride Flag during Lesbian, Gay, Bisexual, Transgender (LGBT) Pride Month in June. 

Cities typically process these requests based on a flag policy that establishes clear guidelines for 

displaying flags at city facilities and declares that the City’s flagpoles do not constitute a public 

forum. The display of commemorative and ceremonial flags are subject to council approval by 

resolution, serving as an expression of the City’s official sentiments, i.e, government speech. 

Sample resolutions and flag policies from the City of Tracy and the City of Half Moon Bay are 

attached as Exhibit A. 

 

B.  Black Lives Matter Murals 

 

 During the summer of 2020, several cities authorized Black Lives Matter murals on city 

streets and other public property. Most of these cities authorized the mural via city council 

resolution,58 which underscores that the mural is an expression of government speech. Sample 

resolutions are attached as Exhibit B. The city council resolutions contained some or all of the 

following common features:  

 

• Authorized a temporary mural on public property, e.g., city street, public bike/pedestrian 

path, or city hall parking lot area; 

• Included findings that the resolution was developed with input from Black community 

leaders; 

• Stated that the mural reflects the City Council’s viewpoint and is government speech; 

• Solicited assistance from city arts commission/private groups/mural artists, but retained 

control and final approval authority over the content, size, location of the mural; 

• Provided a stipend (if applicable) to community artists to cover paint and other materials; 

 
58 Resolution Authorizing Black Lives Matter Mural, HALF MOON BAY CITY COUNCIL (Aug. 18, 

2020); Resolution of the City Council of the City of El Cerrito in Support of Black Lives Matter, 

EL CERRITO CITY COUNCIL (July 2020); Resolution of the Petaluma City Council Approving the 

Black Lives Matter Street Mural Project Sponsored by the Public Art Committee and funded by 

the Public Art Fund, No.2020-110 (July 6, 2020); Resolution of the Council of the City of Palo 

Alto Expressing Support of the Black Lives Matter Movement, CITY OF PALO ALTO (June 8, 2020); 

Resolution Declaring that Black Lives Matter, and Reaffirming the City of San Mateo’s 

Commitment to Racial Equity, CITY OF SAN MATEO (July 20, 2020).  
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• Found that the mural was consistent with City Council priorities and/or a prior resolution 

in support of Black Lives Matter; and 

• Clarified that the resolution was not an endorsement of a political organization. 

 

Most of these murals were installed between July and September 2021, and several remain as of 

the writing of this paper. 

 

On the other hand, other cities received opposition to their murals and requests to install 

murals with different viewpoints. Redwood City removed its Black Lives Matter street mural 

adjacent to its Courthouse Square after giving an artist permission to paint the message.59 The 

mural was removed after a resident requested permission to add “Make America Great Again” 

adjacent to the BLM mural.60 The City explained that the mural had created potential for driver 

confusion and traffic accidents.61 The City Council of Redwood City subsequently adopted a 

resolution in support of Black Lives Matter.62 The resolution stated, among other things, the 

Council’s commitment to providing a temporary display of art related to the June 2, 2020 BLM 

protest as well as providing resources on racism for community learning.   

 

In Washington DC, Black Lives Matter was painted along a two block stretch of 16th NW to 

show solidarity with the movement.63 It is unclear whether the District adopted a resolution or 
other policy statement before authorizing the mural. In response to the mural, conservative legal 

advocacy group, Judicial Watch requested a permit to paint its slogan “Because No One is 

Above the Law!” on a city street.64 The city denied the permit and Judicial Watch sued claiming 

a violation of the First Amendment.65 The lawsuit sparked debate over whether the painting of 

 
59 Mario Koran, California city removes Black Lives Matter mural after request to add pro-

trump art, THE GUARDIAN (July 22, 2020), https://www.theguardian.com/us-

news/2020/jul/22/redwood-city-black-lives-matter-mural-maga.  

60 Id. 

61 Kristi Sturgill, Redwood City washes away Black Lives Matter street art after resident 

proposes a MAGA one too, LOS ANGELES TIMES (July 22, 2020), 

https://www.latimes.com/california/story/2020-07-22/redwood-city-black-lives-matter-mural-

maga.  

62 Resolution Declaring that Black Lives Matter and Reaffirming the City of Redwood City’s 

Commitment to Racial Equity, CITY COUNCIL OF REDWOOD CITY (Aug. 10, 2020)), 

https://webapps.redwoodcity.org/files/finance/main/Res20-15877.pdf. 

63 Martin Austermuhle, Bowser Had ‘Black Lives Matter’ painted on a D.C. Street. Now Other 

Groups Want a Turn, NPR (Aug. 6, 2020), 

https://www.npr.org/local/305/2020/08/06/899737397/bowser-had-black-lives-matter-painted-

on-a-d-c-street-now-other-groups-want-a-turn. 

64 Id. 

65 Id. 

https://www.theguardian.com/us-news/2020/jul/22/redwood-city-black-lives-matter-mural-maga
https://www.theguardian.com/us-news/2020/jul/22/redwood-city-black-lives-matter-mural-maga
https://www.latimes.com/california/story/2020-07-22/redwood-city-black-lives-matter-mural-maga
https://www.latimes.com/california/story/2020-07-22/redwood-city-black-lives-matter-mural-maga
https://webapps.redwoodcity.org/files/finance/main/Res20-15877.pdf
https://www.npr.org/local/305/2020/08/06/899737397/bowser-had-black-lives-matter-painted-on-a-d-c-street-now-other-groups-want-a-turn
https://www.npr.org/local/305/2020/08/06/899737397/bowser-had-black-lives-matter-painted-on-a-d-c-street-now-other-groups-want-a-turn
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murals on the streets creates a public forum in which anyone can paint their message.66 Amidst 

several legal challenges, the mural itself has not been removed as of the writing of this paper. 

 

IV. Conclusion and Takeaways 

 

Cities can mitigate the risk of First Amendment challenges under the government speech 

doctrine when the city has direct control over the message conveyed and chooses a location that 

cannot be construed as a public forum. These requirements may be met in the following ways: 

 

1) Adopt a resolution that provides clear guidelines on the expressive action such as 

displaying ceremonial flags or commemorative murals. 

 

2) Select a location on public property and clearly state that the selected location does not 

constitute a public forum. If feasible, select a location where the city has previously 

engaged in government speech.  

 

3) State that the expressive action reflects the views of the city council.  

 

4) Do not engage in expressive action based solely on request from a third party and do not 

sponsor expression of a third party.  
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EXHIBIT 

B 



RESOLUTION NO. C-2020-__ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF HALF MOON BAY  
IN SUPPORT OF BLACK LIVES MATTER 

 
WHEREAS, the City Council of Half Moon Bay joins our residents and neighbors in 

affirming that Black Lives Matter. The City Council is appalled by the murders of George Floyd, 
Ahmaud Arbery, Jordan Edwards, Akai Gurley, Botham Jean, Atatiana Jefferson, Elijah 
McClain, Jean Pedro Pierre, Tamir Rice, Walter Scott, Breonna Taylor, and countless more; 
and 
 

WHEREAS, the systemic killing of Black men, women, and children by police are 
unacceptable violations of human rights and a betrayal of the ideals to which our community 
and country aspire; and 
 

WHEREAS, the City Council fully supports, and stands in solidarity with, the protests 
against police brutality and racial injustice that have taken place both in our community and 
across the nation and globe; and 
 

WHEREAS, the City Council values the richness and strength that come from 
fostering a diverse, inclusive, and welcoming community for people of all races and 
socioeconomic backgrounds, including those who live, work, and visit Half Moon Bay; and 
 

WHEREAS, public art provides a vehicle for community engagement and 
the expression of community values; and 
 

WHEREAS, the City Council seeks to honor Black Lives Matter through the 
installation of a public mural in the City Hall parking lot as an expression of the City Council’s 
support for Black lives, systemic change, and racial justice. 
 

NOW, THEREFORE, BE IT RESOLVED, that Black lives matter and that the City Council 
forever stands against racism, discrimination, and police violence. The City Council commits to 
act and encourage community action towards eliminating racial disparities in both the 
government and the community. 
 

BE IT FURTHER RESOLVED, that the City recognizes that realizing racial justice and 
equity in our community will take long-term commitment, and that the City Council pledges 
itself to this ongoing work. 

 



BE IT FURTHER RESOLVED, that the City Council hereby authorizes the installation of a 
temporary mural in the City Hall parking lot as an expression of the City Council’s support of 
Black Lives Matter  and visions of a more just and equitable society.* 

BE IT FURTHER RESOLVED, that the City may seek assistance from private groups and 
artists in the design and production of the mural, but will retain full and final authority over 
its content. 
 
*This resolution is not an endorsement of the political organization “Black Lives Matter Global 
Network Foundation” 
 

*****************************************************************  
I, the undersigned, hereby certify that the foregoing Resolution was duly passed and adopted 
on the 18th day of August 2020 by the City Council of Half Moon Bay by the following vote: 
 
AYES, Councilmembers:  
NOES, Councilmembers:  
ABSENT, Councilmembers:  
ABSTAIN, Councilmembers: 
 
 
ATTEST: 

 
 
 
APPROVED: 
 

 
 
Jessica Blair, City Clerk 

 
 
 
Adam Eisen, Mayor 
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                   PROCLAIMING BLACK LIVES MATTER 

     WHEREAS, the inhumane murder of George Floyd in Minneapolis on May 25, 2020 by officers of 
 breaks the promise of this country, which is that all 

people are created equal. Our nation is understandably outraged, scared, and worried; and  
 
    WHEREAS, as your city government, we have an obligation to protect and serve everyone, no matter 
who they are or where they come from. At this moment of reckoning, we are called upon to listen and 
to speak, to kneel and to stand, to reflect and to improve; and 
 
     WHEREAS, we deeply appreciate the dedicated women and men of our police force who work, day 
and night, to keep our community safe. At the same time, the tremendous power of our police officers 
must always be balanced with the tremendous responsibility they have. We will recommit to a shared 
understanding of how we treat the members of our community -- who gets the benefit of the doubt and 
who gets pulled over, who gets let off with a warning and who is injured or killed. Our community is 
not immune to nor exempt from this soul-searching work; and 
 
     WHEREAS, the City of Palo Alto commits to the affirmation that Black lives matter because so 
many black and brown lives have for so long been discounted, undervalued, abused, and taken from 
us. We cannot and will not accept this here in our city, and here in our country. 

 
     NOW, THEREFORE, BE IT RESOLVED that the Council of the City Palo Alto does hereby 
express its support and proclamation that Black lives matter, and commits our local government to do 
everything within our powers to review our police and public safety practices with the community and 
then implement measures that reflect no tolerance for police violence, prejudice, discrimination, and 
harm. 
 

INTRODUCED AND PASSED: June 8, 2020 
 

ATTEST:    APPROVED: 
___________________  _________________ 
City Clerk   Mayor                                                 
 
 
APPROVED AS TO FORM:     
___________________  _________________ 
City Manager   City Attorney 



 

 








