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o Use of Public Funds for Campaign Activity
* Regulations

e Advice Letters

e Tips on Writing Advice Request Letters to the FPPC




Expenditure of Public Funds — Constitutional Limitations
Vargas v. City of Salinas (2009)

« Cities may not spend public funds to assist in the passage or defeat of an
Initiative or other ballot measure.

* However, cities may spend public money for informational purposes, to provide
the public with a “fair presentation” of relevant information relating to an
Initiative or other ballot measure.




Expenditure of Public Funds — Constitutional Limitations
Vargas v. City of Salinas (2009)

 Activities that “unquestionably constitute improper campaign activity”
Include “. . . the use of public funds to purchase such items as bumper stickers,
posters, advertising ‘floats,’ or television and radio “‘spots.’”

 In other cases, “. .. ‘the style, tenor and timing’ of a communication must be
considered Iin determining whether the communication is properly treated as
campaign activity.”

(Emphasis added.)



Regulation 18420.1

e A communication paid for with public money is considered an “independent
expenditure” If it:

> “. . .1s clearly campaign material or campaign activity such as bumper stickers,
billboards, door-to-door canvasing, or other mass media advertising including,
but not limited to, television, electronic media or radio spots;” or

» 1S not a fair presentation of the facts serving only an informational purpose
based on “. . . the style, tenor, and timing of the communication.”

(Emphasis added.)



Administrative Enforcement Actions

* Inthe Matter of San Francisco Bay Area Rapid Transit District (“BART”)

VOTE YES ON

> Stipulated administrative penalty of $7,500 for using videos and social ZiRR

media to promote a ballot measure.

MEASURE [

Homeless Services

 In the Matter of County of Los Angeles, et al. BTN

» Involves communications, including television spots, the County made
to inform its residents about a ballot measure.



Litigation

 Howard Jarvis Taxpayers Association v. County of Los Angeles

» Alleges illegal use of public funds for communications related to
ballot measure.

e (California State Association of Counties v. FPPC

» Challenge to Regulations 18420.1 (independent expenditure) and
18901.1 (mass mailing).



L_egislation

e Assembly Bill No. 1306 (2019-2020 Regular Session)

» Proposes to prohibit public officials and employees from using or
permitting others to use public resources for campaign activity.

» Authorizes the FPPC to impose administrative or civil penalties.




Regulations
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Amendment to Regulation 18702.2
Materiality Standard for Property Interests




A Short History of the Materiality Standard for
Property Interests
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Is there anything they can’t do?




Regulation 18702.2

» Regulation 18702.2 now provides different standards depending on
whether an official’s property is located within one of three distances
to property that is the subject of a governmental decision:

» 500 feet;

» more than 500 feet but less than 1,000 feet; or

» more than 1,000 feet.




Regulation 18702.2

o Within 500 feet - the official may not participate in the decision unless
there Is clear and convincing evidence that the decision will not have any
measurable impact on the official’s property.




Regulation 18702.2

e More than 500 feet but less than 1,000 feet - the official may not participate
In the decision if the decision would change the property’s:

(a) development potential,
(b) income producing potential,
(c) highest and best use;

(d) character by substantially altering traffic levels, intensity of use,
parking, view, privacy, noise levels, or air quality; or

(e) market value.



Regulation 18702.2

e More than 1,000 feet - presumed not to be material (unless rebutted with
clear and convincing evidence the decision would have a substantial effect
on the official’s property).




Amendment to Regulation 18944.1
Agency Ticket Distribution Policies




Amendment to Regulation 18944.1

« Requires that an agency’s ticket distribution policy include a provision
prohibiting the disproportionate use of tickets or passes by the governing
body, the chief administrative officer, or department heads.

« Where the public purpose cited for the use of tickets involves the
oversight or inspection of facilities, the official must document the public
purpose by submitting a written inspection report of findings and
recommendations to the official’s agency.




Select Advice Letters (August 17 — April 17)

ANILE

AolT1 CHE Dok (o]

e+ Brrrmmenio, 4 2y e
ol g aa-piin « Fun Euh) §o0 ks

o 11 237

[ R
Py R
[CE R

[ Vo Ragpuesd o i
L e At 0

[ TR T

Thes e srmernk vn v waEd e aor e g e prel e ol e prevsee. o
i Pl Bl ol e “head "1

Pl pums. Dot v e ny e pmeelll
b mnd vmd mabe widee e oo o s
B S DL o ol e L IR U O MR B
mmarma v el wreiam e

QT

S e i U i Al L el . Limbenad il s i ool i b sraa
s g o b e A AR e 1 R s by
Fir Bl Mepurwuest o Tiwsvian” s (1M boi ll By

[ET R R

T S i R |
1 a1 - g

12 (el grsvrmesiel aprmyn n Frimam s e
Hrna el ca | e il Laaa adenncis o . don st o it b e s sanvaig Bdans
o B W STy FTY SR A o S T VPR RO T i T e

FadTa

s mw v il Decrmg Bl o i s Wahcasi T rirsca Do
LI UL LTS, B 3 LIRS Pt Wl 9 B LIRS LI gl 01
Pt . Mg o e | g 500 gt 1 vy coomgelainn 401 o g e
rriieln P di e bl Ty bl v Dl o] g las By e

Al miisies

il PR BT L e L S D Ceeg
2 i b [P ] ey S—

i e L

3
Crinm o e o Lo | B Kirmgh B0 0 Totla oot C sl Condin o g, AL
gy B+ 1 2N e o B L Ll o k. s mirrin Sk




Interests in Real Property

e Brewer Advice Letter No. A-19-019

Councilmember who has a real property interest located within 500 feet from
lagoon preservation project may participate in decisions related to the project
because there is clear and convincing evidence that the decisions will not have
any measurable impact on her property.




Interests in Real Property

 Fenstermacher Advice Letter No. A-19-020

Deputy Mayor and two Councilmembers may participate in decisions to
supplement landscape maintenance districts where they live various
distances from the closest potential landscape changes.




Interests in Business Entities

e Stroud Advice Letter No. A- 18-259

Councilmember who owns the only medical cannabis dispensary
permitted to operate in the City may not take part in decisions relating
to a proposed cannabis ordinance.

* Mollica Advice Letter No. 1-18-270
Planning Commissioner who has an ownership interest in a cannabis

retail business may not take part in Planning Commission’s
consideration of cannabis manufacturing licenses.



Government Code Section 1090 - Consultants

* Trend is to find that independent contractors are not subject to section 1090
where:

» they play a limited technical role and do not have extensive involvement in
the initial design and development of the project; and

» the nature of the contractor’s involvement does not give the contractor an

unfair advantage in the subsequent award of the contract.

o Assembly Bill No. 626 (2019-2020 Regular Session) proposes to amend
section 1091.5 to create a “non-interest” exception for design professionals.



Government Code Section 1090 - Nonprofits

 Nerland Advice Letter No. A-19-014

Independent contractor for a nonprofit is considered an employee for the
purpose of applying the remote interest exception contained in section
1091(b)(1) for officers or employees of a nonprofit corporation or entity.




Government Code Section 1090 - Nonprofits

e Government Code section 1091.5(a)(8) provides a “non-interest” exception

for noncompensated officers of a nonprofit, tax-exempt corporation, which, as
one of Its primary purposes, supports the functions of the body or board or to
which the body or board has a legal obligation to give particular consideration.




Government Code Section 1090 - Nonprofits

« Trend Is to broadly find that nonprofits, that generally support some
segment of the city’s population, qualify for the section 1091.5(a)(8)
“non-interest” exception.

» Walter Advice Letter No. A-18-155 (Boys & Girls Club) and
Sodergren Advice Letter No. A-19-025 (National Alliance on
Mental IlIness)

» However, proceed with caution — Schroeter Advice Letter
No. A-18-196 (Knights of Columbus)



Mass Mailing

e Moon Advice Letter No. A-18-173

City staff may prepare and distribute over 200 copies of a newsletter,
which includes a list of candidates for City Council. The City Council is
not involved in the review, production or distribution of the newsletter.
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Appointment

e Collins Advice Letter No. A-18-248

Councilmember who loses an election may not participate in a vote to
appoint himself to a vacant seat on the same City Council prior to the end
of his tenure.

VOTE

EVERY VOTE COUNTS




Advice Request Letters to the FPPC




Advice Request Letters to the FPPC

« Regulation 18329 provides guidance on formal written advice and
Informal assistance.

« Regulation 18329.5 provides guidance on the Commission’s advice
procedure regarding the interpretation of an agency’s conflict of interest
code.

o See: http://www.fppc.ca.gov/advice/formal-advice.ntml (Link current as
of April 17, 2019)




Advice Request Letters to the FPPC

e Tips from the FPPC’s Legal Division:

» Citations to legal authorities are helpful but a statement of facts
that addresses the material issues is more helpful than providing a
legal analysis.

» Provide website links and/or attach copies of the relevant
project/grant program/decision information.




Advice Request Letters to the FPPC

o Tips from the FPPC’s Legal Division:
» For issues involving a real property financial interest, provide a map
showing the location of the official’s property and its distance to the
project/decision.

» Contact information should include the email of the requestor or
authorized representative.

» Only issues that involve a specific future decision or an intended course
of conduct are able to be addressed in formal advice.



Advice Request Letters to the FPPC

e Tips from the FPPC’s Legal Division:

» Make certain that the official has not been involved in earlier actions prior to
“making the decision.”

» Indicate If there Is a pending enforcement case involving the official or agency
since it may preclude advice If it involves the same or similar circumstances.

» Provide all relevant informal and formal advice previously sought from us that
relates to the latest advice request.
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