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Understanding Inverse Condemnation Liability
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Thank You League of California Cities!
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Hurricane Force Winds Hit Pasadena
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Mountain Wave



Winds Measured at Over 100 M.P.H.r 101h. 
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Mt. Washington Hourly Maximum Wind Gust on 
November 30, 2011 – December 1, 2011

7

73 MPH = Hurricane Force Winds 

November 30, 2011

December 1, 2011

10 MB

34 MB



Typical Santa Ana (Northeast)

San Gabriel 

Mountains
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Mountain Waves

Break in Clouds

Rotors



2011 Pasadena Windstorm North-Northwest to North

San Gabriel 

Mountains
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Mt. Washington cf. San Rafael at 1 AM, 
December 1, 2011

Mt. Washington San Rafael

1 AM – 1470 

@ 101 MPH

1 AM – 2460 

@ 66 MPH



Mt. Washington cf. San Rafael at 2 AM, 
December 1, 2011

2 AM – 1480 

@ 81 MPH

2 AM – 3210

@ 61 MPH

Mt. Washington San Rafael



Mt. Washington cf. San Rafael at 4 AM, 
December 1, 2011

4 AM – 1420 

@ 71 MPH

4 AM – 3100 

@ 55 MPH

Mt. Washington San Rafael



Mt. Washington cf. San Rafael at 5 AM, 
December 1, 2011

5 AM – 1550 

@ 71 MPH

5 AM – 3030

@ 62 MPH

Mt. Washington San Rafael
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12 AM – 2310 @ 85 MPH

4 AM – 1420 @ 71 MPH

2 AM – 1480 @ 81 MPH

3 AM – 1720 @ 79 MPH

7 AM – 2840 @ 47 MPH

6 AM – 2490 @ 69 MPH
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1 AM – 1470 @ 101 MPH

7

8

Maximum Gust Speeds

6

5 AM – 1550 @ 71 MPH

Mt. Washington - December 1, 2011



Result – Extensive Damage
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5,500 Tree Related Failures Reported Citywide
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2,200 of the 57,000 City Trees - Total Failures 
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100 Million Pounds of Debris
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Damaged Public and Private Property
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City Crews Worked Around the Clock for 2 Weeks



Windstorm Cost Pasadena $14.2 Million
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Citywide Street Tree Failures
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Tree falls on Dusseault’s Home 
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F-1 F-2
F-3



Root Ball of Canary Island Pine That Fell at Dusseault Property
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City of Pasadena’s Official Street Tree List – 1940
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City of Pasadena’s Official Street Tree List – 1940
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City of Pasadena’s Official Street Tree List – 1940



Pasadena Tree Protection Ordinance
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Pasadena Tree Protection Ordinance
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 Pasadena is graced by the presence of thousands of mature trees that contribute long-term 

aesthetic, environmental, and economic benefits to the city. Aesthetically, trees offer 

dimensions in the form of color, shape, texture, scale and variety. Mature trees are often 

integral components of many historic sites and their presence contributes to the site's cultural 

and historic significance. 

 Environmental benefits derived by trees include the filtering of air pollutants; increasing 

atmospheric oxygen levels; stabilizing soils; reducing heat convection; decreasing wind 

speed; and reducing the negative effects of solar glare. The biological diversity of wildlife 

and plant communities is enhanced by the favorable conditions created by trees. 

 The economic benefits derived from trees include increased property values, and additional 

revenue generated by businesses, visitors and new residents attracted to the urban forest 

image of the city. Trees are a major capital asset to the city and like any valuable asset they 

require appropriate care and protection. 



Pasadena Tree Protection Ordinance
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 Safeguards the City's urban forest by providing for the regulation of 
the protection, planting, maintenance and removal of trees in the 
city. 

 Delegates to City Manager to “maintain" public trees meaning 
pruning, trimming, spraying, fertilizing, watering, treating for disease or 
injury or any other similar act which promotes growth, health, beauty 
and life of trees.

 Sets forth a program for tree planting and tree care. 

 City Council approves changes to the master street tree plan and 
protection ordinance.



City Maintains Tree Inventory
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Most Major Cities Have Similar Tree Protection 
Ordinances or Plans that Govern Public Trees
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City # Protected Trees

Pasadena 60,000

Los Angeles 700,000

Santa Monica 34,000

Sacramento 100,000

San Diego 250,000

San Francisco 124,000

Berkeley 46,000



Four Lawsuits Filed Against City of Pasadena



$1,856,063 in Damages Alleged



1. Brief Overview of the Law

2. The difference between trees and traditional works of 

public Improvement

3. Causation: Why falling trees will rarely subject public 

entities to inverse condemnation liability

4. Negligent maintenance versus a negligent plan of 

maintenance

Overview



“[A]ny actual physical injury to real property 

proximately caused by the improvement as 

deliberately designed and constructed is 

compensable under article I, section [19] of our 

Constitution whether foreseeable or not.” 

Albers v. County of Los Angeles, 

62 Cal.2d 250, 263-264 (1965)

The Law of Inverse Condemnation



 Regency Outdoor Advertising, Inc. v. City of Los Angeles, 
39 Cal.4th 507 (2006)

 City of Pasadena v. Superior Court, 
228 Cal.App.4th 1228 (2014) 

 Mercury Casualty Co. v. City of Pasadena, 
14 Cal. App. 5th 917 (2017), reh'g denied (Sept. 15, 2017), 

review denied (Nov. 15, 2017)

3 Decisions Discussing Inverse Condemnation Liability 
for Damage Caused by Trees



Trees on Century Boulevard



Trees in Front of the Subject Property

F-1

F-3

F-2

F-4



F-1

F-3

F-2

F-4



Holding of Mercury Casualty Court

“In order for a tree to be a work of public improvement, it 

must be ‘deliberately planted by or at the direction of the 

government entity as part of a planned project or design

serving a public purpose, such as to enhance the 

appearance of a public road.’”  

Mercury Casualty v. City of Pasadena, 

15 Cal.App.5th 917, 908 (2017)



Holding of Mercury Casualty Court

Pasadena’s ordinance creating an urban forest “does not 

constitute a design for a public project or improvement, nor 

does it covert [the tree that fell] into a work of public 

improvement, that subjects the City to inverse 

condemnation liability.”  

Mercury Casualty v. City of Pasadena, 

15 Cal. App. 5th 917, 930 (2017)



1. Brief Overview of the Law

2. The difference between trees and traditional works of 

public improvement

3. Causation: Why falling trees will rarely subject public 

entities to inverse condemnation liability

4. Negligent maintenance versus a negligent plan of 

maintenance

Overview



SAT Question
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1. Flood Control Channel

2. Electrical Power Line

3. Tree 

4. Sewer System

Which of these four things is unlike the other?



1. Tree provides most benefit to adjacent property owner

2. Adjacent property owners often maintain public trees by 

watering them

3. Adjacent property owners often take control over a public 

right of way

Difference between Trees and Traditional Works 
of Public Improvement



Trial Testimony of Plaintiff's Expert Arborist, 
Walter Warriner



1. Tree provides most benefit to adjacent property owner

2. Adjacent property owners often maintain public trees by 

watering them

3. Adjacent property owners often take control over a public 

right of way

Difference between Trees and Traditional Works 
of Public Improvement



Sprinklers on Subject Property’s Parkway – October 2011
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Trial Testimony of Mercury's expert
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Mercury Casualty Company v. City of Pasadena

“In addition to Trees F-1 through F-4, there were shrubs inside 

the city-owned parkway that the prior owners of the Dusseaults' 

home had planted. The Dusseaults maintained the shrubs using 

a sprinkler system that they owned.

The sprinkler system also irrigated the city-owned trees, which 

may have caused them to grow between 40 to 50 feet taller 
than they would have grown with only natural irrigation.”

Mercury Casualty Company v. City of Pasadena, 

14 Cal. App. 5th 917, 923 (2017)



1. Tree provides most benefit to adjacent property 

owner

2. Adjacent property owners often water maintain 

public trees by watering them

3. Adjacent property owners often take control over a 

public right of way

Difference between Trees and Traditional Works 
of Public Improvement



Trial Testimony of Mercury’s Expert Arborist, 
Walter Warriner



Trial Testimony of Mercury’s Expert Arborist, 
Walter Warriner



976 Hillside Terrace Flower Bed – 2009 and 2011
(Ex. 1069 – 2 & 3)
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October 2011May 2009



Deposition Testimony of Neighbor Christel Lang



Trial Testimony of Neighbor Christel Lang



From Page 20 of City’s Opening Brief

Then, in early 2011, the Dusseaults extensively re-landscaped the City's 

right-of-way. (4-RT/1027:1-12.) Photographs taken before and after the 

re-landscaping project show a dramatic change in the area adjacent 

to Tree F-2. (3-AA-7/689.) The Dusseaults removed and replaced 

vegetation, and installed a new sprinkler system in the parkway. (3-

RT/736:9-737:27.) Their neighbor, Christel Lang, testified that the 

Dusseaults' laborers used pickaxes near Tree F-2, and removed roots as 

large as her wrist. (4-RT/1029:6-1031:14; 2-AA-7/488.) The trial court found 

Lang's testimony that workers removed roots near the base of Tree F-2 

was "credible." (3-AA-13/822.)



Mercury Casualty Company v. City of Pasadena

“In early 2011, the Dusseaults re-landscaped the parkway in 

front of their property. They replaced some of the existing 

vegetation with drought-resistant plants and shrubs and 

installed a new drought-resistant irrigation system. A neighbor 

testified that during the landscaping project, one of the

workers hired by the Dusseaults removed chunks of tree roots 

near the base of Tree F-2, the largest of which was about two 
feet long and the width of a human fist.”



1. Brief Overview of the Law

2. The difference between trees and traditional works of 

public Improvement

3. Causation: Why falling trees will rarely subject public 

entities to inverse condemnation liability

4. Negligent maintenance versus a negligent plan of 

maintenance

Overview



Cause of Tree Falling: Winds at Twice Hurricane Force

60

73 MPH = Hurricane Force Winds 

November 30, 2011

December 1, 2011

10 MB

34 MB



Cause of Damage:  Tree Hits House



City's Reply Brief

Second, the trial court greatly expanded the liability of public 

entities by holding that the City is liable in inverse condemnation 

regardless of causation.  According to the trial court, if one of 

approximately 57,000 City trees falls and causes damage to 

adjacent property, the City is liable regardless of the cause of the 

tree falling.  (3-AA-13/818.)  Strict liability would attach if the cause 

is a bolt of lightning, an industrious beaver, or a drunk driver.  The 

trial court’s ruling on causation is contrary to both existing law and 

public policy. 



“Justice Lavin:  If I took an axe and chopped a tree almost completely and a few days later it fell 

over in your view the City would still be liable for inverse condemnation. . .?

Mercury’s Counsel:  Not necessarily because the test is whether under the facts it is a substantial 

concurring cause and under your scenario I think there would be an argument that it was not a 

substantial concurring cause.

Justice Lavin:  How is it any different than a completely unprecedented windstorm?

Mercury’s Counsel :  Well the windstorm acting alone did not cause the damage. l I would 

dispute the characterization as completely unprecedented windstorm. So the question is was 

the tree a substantial.

Justice Lavin:  Well I guess if I were to chop the tree down I guess eventually the tree falls down 

that’s what causes the harm but I chopped it. . . I’m just not following your logic.”

Argument in Court of Appeal
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2. The difference between trees and traditional works of 

public Improvement

3. Causation: Why falling trees will rarely subject public 
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Schematic of Canary Island Pine Trees 
on Subject Property
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Subject Tree 
Pruned on 
4/23/2007

Removed 
in 2008

F-4

F-2

F-3

Subject 
Tree 

Pruned on 
4/23/2007

Removed 
in 2008

F-1

F-4

F-2

F-3



Four Trees in Front of Property
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F-1

F-3
F-2

F-4



F-2 and F-3 Pruned on April 23, 2007
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Forest Service Request Regarding Removing 
Tree F-4 in 2008
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Holding of Mercury Casualty Court

“To establish an inverse condemnation claim based 

on a government entity’s maintenance of one of its 

improvements, the property owner must show that 

the plan of maintenance was deficient in light of a 

known risk inherent in the improvement.”  

Mercury Casualty v. City of Pasadena, 

15 Cal. App. 5th 917, 930 (2017)



 Each tree is different, so pay attention to facts

 More maintenance is better

 Always emphasize public policy

 Problem areas

Concluding Thoughts


