Fiscal Initiatives

I. Proposition 218 Provisions Related to Initiatives

The power to enact statutes and amendments to the Constitution is reserved to the People by article Il, section 8 of the California
Constitution and is expressly extended to local legislation by article I, section 11. The referendum power is reserved to the People
by article II, section 9.

Article Xl C, section 3 of Proposition 218 allows initiatives to reduce or repeal any local tax, assessment, fee, or charge and
prohibits the Legislature and local governments from imposing a signature requirement higher than that for statewide statutory
initiatives. (See Cal. Const., art. Il, § 8, subd. (b).) Section 3 states:

Initiative Power for Local Taxes, Assessments, Fees and Charges. Notwithstanding any other provision of this
Constitution, including, but not limited to, Sections 8 and 9 of Article II, the initiative power shall not be prohibited or
otherwise limited in matters of reducing or repealing any local tax, assessment, fee or charge. The power of initiative
to affect local taxes, assessments, fees and charges shall be applicable to all local governments and neither the
Legislature nor any local government charter shall impose a signhature requirement higher than that applicable to
statewide statutory initiatives.

(Cal Const., art. Xl C, § 3.) The stated intent of section 3 is to allow voters to repeal taxes without offending article Il, section 9,
which excludes tax measures from the referendum power.

The section prohibits limitations on initiatives “reducing and repealing” taxes, assessments, fees, or charges, but the same
section speaks of “[tlhe power of initiative to affect local taxes, assessments, fees, and charges” (emphasis added), suggesting
Proposition 218 must be read to allow initiatives to propose taxes, as well. As discussed more fully in the Introduction to this
Guide, this conclusion is also supported by the history of the initiative in California, which began as the broad power of the
electorate to propose legislation regarding taxation and which Progressives defended against many challenges, including those
in the early 20th Century to prohibit tax initiatives. (E.g., Hichborn, Story of the Session of the California Legislature of 1921 (Barry
1922) pp. 181, 188-189.)

For a complete discussion of initiatives, see chapter 3, part VI of the Municipal Law Handbook.
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Il. Pre-Proposition 218 History of Fiscal Initiatives

Proposition 218 does not redefine the initiative power reserved to voters since the initiative was established in 1911, but simply
removes an exception to it, which prohibited initiatives to repeal taxes. The exception was created by cases reasoning that
what voters could not do directly by referendum they could not do indirectly by initiative. (E.g., Myers v. City Council of City of
Pismo Beach (1966) 241 Cal.App.2d 237, 243-244 (Myers) [citing limitation on use of referenda for tax repeals in former article

IV, § 1, predecessor to article I, § 9]; Dare v. Lakeport City Council (1970) 12 Cal.App.3d 864, 867 (Dare) ["Although the foregoing
authorities deal generally with referendum powers it is also the law that the initiative process does not lie with respect to
statutes and ordinances ‘providing for tax levies[,]” original emphasis, citing Myers].) After November 1986, when voters enacted
Proposition 62, a statutory initiative requiring majority voter approval of local general taxes, the Court of Appeal cited Myers and
Dare to conclude the new measure required an indirect referendum barred by article Il, section 9. (City of Woodlake v. Logan
(1991) 230 Cal.App.3d 1058, 1065-1066 (Woodlake).)

Rossi v. Brown (1995) 9 Cal.4th 688 (Rossi), overruled this conclusion and —as discussed throughout this guide — Proposition 218
was intended to constitutionalize this holding. Rossi relied on the legislative history of the initiative power and noted the lack of a
constitutional prohibition on tax initiatives, as distinguished from the referendum, thus rejecting Myers, Dare and Woodlake. RosSi
also distinguished a fiscal referendum, which has the immediate impact of delaying implementation of a fiscal act until the voters
approve it or a governing body repeals it, from the prospective effect of an initiative to repeal a tax:

An initiative has no immediate impact, however. Passage of an initiative which repeals an existing tax will rarely
affect the current budgetary process of a local government... . Moreover, local officials have ample notice of the
potential impact of an initiative long before the measure can become effective. An initiative is proposed by petition
submitted to the board of supervisors ... but notice of an intent to circulate the petition for signature must be
published before it may be circulated... . Even those initiatives that qualify for a special election may not actually
be voted on for as long as four, and in some cases six, months after the proposed ordinance is presented to the
supervisors... . Therefore, the potential for disruption of local government services by qualification of a referendum
petition on a newly enacted tax measure is not present in the procedures leading to possible passage of an initiative
which prospectively repeals an existing tax.

(d. at pp. 703-704.)

Six months later, in Santa Clara County Local Transportation Authority v. Guardino (1995) 11 Cal.4th 220 (Guardino), the Supreme
Court addressed Proposition 62 in light of Rossi, upholding its requirement for voter approval of taxes and overruling seven
years of contrary appellate decisions. The ballot measure challenged in Guardino, which would have imposed a sales tax to fund
Santa Clara County’s transportation needs, had been approved by a majority of voters, but less than the two-thirds required by
Propositions 62 and 13. (Id. at p. 227.) Thus, even before the enactment of Proposition 218 in 1996, the Supreme Court held that
voters could address taxation issues by initiative, including by prospectively repealing existing taxes.

The effects of Rossi as to charter cities and its broader impacts on the initiative power remain contested. Charter city advocates
contend they can limit initiatives on taxes and assessments, as Rossi discusses only San Francisco’s charter provisions which did
not. (See Rossi, supra, 9 Cal.Ath at pp. 711-714.) Those advocating ballot measures to repeal or reduce taxes argue Rossi holds
the initiative power has always included the power to repeal taxes and that power may not be limited by city charter. (See id. at
pp. 696-697, 700-702.) No case has yet resolved this debate.
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lll. Proposition 218 Did Not Expand the Initiative Power

Proposition 218 amended the Constitution, but did not expand the initiative power. Were section 3 interpreted to allow fiscal
initiatives to avoid other constitutional limitations on the initiative, it arguably would be an unlawful constitutional revision by
initiative. (See Amador Valley Joint Union High Sch. Dist. v. State Bd. of Equalization (1978) 22 Cal.3d 208, 223 ["an enactment
which is so extensive in its provisions as to change directly the ‘substantial entirety’ of the Constitution by the deletion or
alteration of numerous existing provisions may well constitute a revision thereof"]; Legislature v. Eu (1991) 54 Cal.3d 492, 510 [“to
find such a revision, it must necessarily or inevitably appear from the face of the challenged provision that the measure will
substantially alter the basic governmental framework set forth in our Constitution,” original emphasis].)

The Proposition 218 voter guide and statements by its drafter, the Howard Jarvis Taxpayers Association (HJTA) are in accord.
The Legislative Analyst’s analysis of Proposition 218 states the initiative provision “broadens the existing initiative powers”
but does not fundamentally revise them. ([Proposition 218 Voter Guide, Analysis by Legislative Analyst].) The HJTA annotations
to Proposition 218, written after the voters approved it, confirm that section 3 “does not greatly expand the initiative power.”
(HJTA Annotations, January 1997].) Section 3 refers to only two constitutional provisions — sections 8 and 9 of article Il —
and does not affect others, such as the authority of the Legislature under article Il, section 11 to determine procedures for
local initiatives. This silence as to other relevant constitutional restrictions on the initiative power must be understood to
maintain them.

Proposition 218 was not a revision of the Constitution — and could not have been, given that constitutional revisions require the
Legislature to call a constitutional convention (see Cal. Const., art. XVIIl, §§ 1-3) — and thus it should be interpreted as simply
extending the initiative power to fiscal matters, thus preserving all other constitutional limitations on the initiative power.

IV. Limitations on Proposition 218 Initiatives

Because Proposition 218 simply removed a case law exception to the initiative power, the limitations on that initiative power
provided by other cases and article II, section 8 continue to apply to initiatives notwithstanding article XIll C, section 3. Case
law supports this position, holding that Proposition 218 did not fundamentally alter the initiative power, citing both its text and
its proponents’ statements during the initiative campaign. (Mission Springs Water District v. Verjil (2013) 218 Cal.App.4th 892,
920-921 & n.6 (Mission Springs) [section 3 “presupposes an otherwise valid use of ‘the initiative power™].)

Therefore, even though an initiative purports to reduce taxes or fees, it is invalid if it violates any of these rules:

®  Authority delegated specifically to a local legislative body by the Legislature (such as when the Legislature directs the
“city council” or “board of supervisors” to take action) may not be exercised by initiative (Committee of Seven Thousand v.
Superior Court (1988) 45 Cal.3d 491, 500-505);

B An initiative must undertake a legislative act, not quasi-judicial or administrative action (DeVita v. County of Napa (1995) 9
Cal.4th 763, 776),

® An initiative may not direct a local government to take a legislative action, but must itself enact legislation (Marblehead v.
City of San Clemente (1991) 226 Cal.App.3d 1504, 1510); and

B An initiative is subject to constitutional limitations on legislative action by the local government, such as preemption by
state or federal statute (DeVita v. County of Napa, supra, 9 Cal.Ath at p. 776, Committee of Seven Thousand v. Superior
Court, supra, 45 Cal.3d at pp. 510-512; Citizens for Planning Responsibly v. County of San Luis Obispo (2009) 176 Cal.
App.4th 357, 371)7° and the requirement of equal protection for minimum rationality and an absence of invidious
discrimination (Citizens for Responsible Behavior v. Superior Court (1991) 1 Cal.App.4th 1013, 1025 [discrimination
based on sexual orientation affecting fundamental rights]; Arnel Development Co. v. City of Costa Mesa (1981) 126 Cal.

79 In Committee of Seven Thousand, the Supreme Court distinguished preemption of the entire subject matter of a field from preemption by virtue of the
State imposing procedural rules on the exercise of the power granted, such as barring local initiative and referendum. (Committee of Seven Thousand .
Superior Court, supra, 45 Cal.3d at p.511.) For a complete discussion of preemption, see chapter 1, sections I.C. and L.D. of the Municipal Law Handbook.
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App.3d 330, 337 [arbitrary and capricious land use measure]; Hawn v. County of Ventura (1977) 73 Cal.App.3d 1009, 1020
[unwarranted distinction between city and unincorporated voters]).

® The contracts clauses in our state (Cal. Const., art. |, § 9) and federal constitutions (U.S. Const., art. I, § 10) bar initiatives
that would violate contracts, but such impairment must be “material.” (County of San Bernardino v. Way (1941) 18 Cal.2d
647, 663.) Successful challenges might arise in the bond or pension contexts, in which long-term contracts and obligations
are typical. (See Consolidated Fire Protection Dist. of Los Angeles County v. Howard Jarvis Taxpayers’ Ass’'n (1998) 63 Cal.
App.4th 211, 219-225.)

Courts have also recognized that an initiative may not impair an essential governmental function (Simpson v. Hite (1950) 36 Cal.2d
125, 134; City of Atascadero v. Daly (1982) 135 Cal.App.3d 466, 470), but no subsequent cases have extended this rule. Instead,
our Supreme Court has held that ballot measures that can be construed not to impair essential governmental services must be so
construed. (Rossi, supra, 9 Cal.4th at p. 703, quoting Geiger v. Board of Supervisors (1957) 48 Cal.2d 832, 839.) No case yet applies
this argument to municipal utility rates, however; the provision of water, sewer, and other utility services are likely essential
governmental services and thus an initiative to reduce rates to a level that would materially impair the ability of an agency to
provide those services could be found to violate this limitation. One case does invalidate an initiative because it fails to comply
with a statute requiring a County Water District to set fees sufficient to maintain a safe and adequate water supply. (Mission
Springs Water District v. Verjil (2013) 218 Cal.App.4th 892.)

A. Restrictions on Local Legislative Action also Limit Fiscal Initiatives

The establishment of a new local tax, assessment, fee, or charge is legislative action. (E.g., McHenry v. Downer (1887) 116 Cal. 20,
24-25 [taxation]; Dawson v. Town of Los Altos Hills (1976) 16 Cal.3d 676, 683-684 [assessments]; Brydon v. East Bay Mun. Utility
Dist. (1994) 24 Cal.App.4th 178, 196 [water rates]; Garrick Dev. Co. v. Hayward Unified School Dist. (1992) 3 Cal.App.4th 320 [school
facilities fees].) The legislative act of establishing these levies, whether by initiative or compliance with Propositions 218 or 26, is
subject to limits as is any other local legislation.

A general law city’s power to tax is, of course, limited by the general laws. (Santa Clara County Local Transportation Authority

v. Guardino (1995) 11 Cal.4th 220, 248.) For charter cities, the taxing power is limited by a city’s charter and the Constitution.
(West Coast Advertising Co. v. City and County of San Francisco (1939) 14 Cal.2d 516, 526.) Thus, an initiative cannot avoid
procedural requirements or substantive limitations that state law imposes on local taxes, assessments, or charges. (E.g., California
Bldg. Industry Assn. v. Governing Bd. (1988) 206 Cal.App.3d 212, 233-234 [Gov. Code, § 65995 cap on school development fees
invalidated initiative to exceed cap].)

Local initiatives that would affect levies are also subject to constitutional limits. Article XIll D, section 4 establishes specific
requirements for the levy of assessments, such as capping every parcel’s assessment at the special benefit it receives.

Article Xl D, section 6 establishes similar requirements for property related fees and charges. As an example, a local initiative
might reduce an assessment to fund a facility or service and be consistent with article Xl C, section 3, but the initiative could not
reallocate that assessment among specially benefited parcels; benefits must be allocated as required by article XIll D, section 4.
Further, if an initiative measure simply alters the procedures by which the levy is administered, it might be vulnerable as being
administrative and not legislative in character.
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V. Scope of Proposition 218 Initiative Power

A. Which Levies May be the Subject of an Initiative?

Article Xl C, section 3 expressly allows initiatives to reduce or repeal “any local tax, assessment, fee or charge.” The Supreme
Court held “fee or charge” includes a fee for a property-related service (those discussed in article Xlll D) and may include other
fees and charges as well. (Bighorn-Desert View Water Agency v. Verjil (2006) 39 Cal.4th 205, 212-213 (Bighorn).) The Court
suggested the fees and charges subject to initiative reduction or repeal under article Xlil C, section 3 may be broader than those
“property related” fees and charges governed by Article Xlil D (like water, sewer, and trash fees), but that section applies at least
to those defined in XIIl D, including the water fees at issue:

Comparing the provisions of article Xlll C and article XIll D, it appears to us that the words “fee” and “charge,” which
appear in both articles, may well have been intended to have a narrower, more restrictive meaning in article XIll D.
The title of article XlIl D is Assessment and Property-Related Fee Reform (italics added) and section 6 of article XllI
D, which imposes restrictions on fees, is titled Property Related Fees and Charges (italics added). Consistent with
these references to “property-related” fees, article Xl D's definition of “fee” requires that it be imposed “upon a
parcel or upon a person as an incident of property ownership.” (Cal. Const., art. Xl D, § 2, subd. (€).) By comparison,
the words “property related” do not appear anywhere in article Xl C, nor does anything in the text of article XlIl C
suggest that it is limited to levies imposed on real property or on persons as an incident of property ownership... .

Thus, it is possible that California Constitution article Xl C's grant of initiative power extends to some fees that,
because they are not property related, are not fees within the meaning of article Xlil D. But we perceive no basis
for excluding from article Xl C's authorization any of the fees subject to article Xl D. The absence of a restrictive
definition of “fee” or “charge” in article XIll C suggests that those terms include all levies that are ordinarily
understood to be fees or charges, including all of the property-related fees and charges subject to article XIll D.

(Id. at p. 216.)

B. Which Changes to Levies can bhe Accomplished by Initiative?

Bighorn also interprets “affect” as used in section 3's phrase “affect local taxes, assessments, fees and charges.” The Court
rejected an initiative proponent’s argument that “affect” allowed a local initiative to require future voter approval of water fee
increases, reading section 3's provision that the initiative power may not be limited “in matters of reducing or repealing” taxes,
assessments, fees, or charges. (Bighorn, supra, 39 Cal.4th at p. 218.) As such, Bighorn held Proposition 218 addressed only
“reducing or repealing” such levies, not requiring voter approval for future increases. Given Rossi's holding that the initiative
power has always included fiscal measures discussed above, however, there is a strong argument that article Xlll C, section 3
does not prohibit initiatives to increase public revenues; at most, it does not authorize them and that authority arises instead
under Article 1.

C. Post-Proposition 218 Challenges to Local Fiscal Initiatives: Bighorn and Mission Springs

Two cases explain that Proposition 218 did not expand the right to initiative except to clarify that initiatives may repeal existing
taxes, fees, and charges, so all other requirements for initiatives arising from statutory and case law remain. They provide
guidance on potential defenses to fiscal initiatives that endanger the provision of essential services.

Where the Legislature has required agencies to fund certain projects or specifically delegated authority to their legislative bodies,
those statutes cannot be frustrated by initiative any more than an ordinance might. Bighorn rejected the plaintiff water agency’s
position that, because the Legislature delegated to its Board exclusive authority to set the agency’s rates and charges, rates could
not be set by initiative. Instead, Bighorn reasoned the Water Code could not trump Proposition 218’s language allowing initiatives
to reduce or repeal fees. (Bighorn, supra, 39 Cal.4th at p. 217.) Bighorn refrained from deciding whether article Xlll, section 3
forbids any restriction on initiatives to reduce, repeal, or affect taxes, assessments, or fees. (/d. at p. 221.) Because Proposition 218
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did not fundamentally change the initiative power, the better argument is still that voters are no freer of legal mandates binding
an agency than is its governing body.

Mission Springs answered the question Bighorn reserved. Mission Springs is a 2013 case brought by another water district
seeking declaratory relief from its duty to conduct an election on a water-rate-reduction initiative. The court found the Legislature
mandated the district to establish rates sufficient to pay its operating expenses, maintain its water works, and pay the interest
and principal on debt, but this mandate did not exclusively delegate rate-making authority to the District’s board to the exclusion
of voters. (Mission Springs, supra, 218 Cal.App.4th at pp. 912-914 citing DeVita v. County of Napa, supra, 9 Cal.4th at p. 776.)
However, both elected officials and voters must make rates sufficient to operate the utility. Accordingly, the proposed initiative,
which would have prevented the water district from doing so, was invalid. (/d. at p. 921.)

Thus, Mission Springs holds that even though Proposition 218 allows initiatives to reduce water rates, it does not allow initiatives
to violate statutory limits on rate-making. As such, an initiative that would set rates too low to meet a bond covenant would meet
a similar fate under the impairment of contracts clause of the state and federal Constitutions. (See Gov. Code, § 53753.5, subd. (b)
(3) [exempting assessments to repay bonds from Proposition 218]; U.S. Trust Co. of New York v. New Jersey (1977) 431 U.S. 1, 32
[federal constitution’s contracts clause prohibits retroactive repeal of bond covenant].)

» PRACTICE TIP:

Because local agencies are subject to many statutory mandates, initiative drafters should take care to
avoid preventing agencies from meeting them. By the same token, those challenging an initiative might
identify those statutory mandates the initiative would prevent the local agency from satisfying, as in
Mission Springs. Statutory mandates to provide a safe and adequate water supply, to fund cost of sewer
service requirements, or to satisfy other environmental requirements and mandates such as the Clean
Water Act and Safe Drinking Water Act may be relevant to such disputes. If a fiscal initiative will disable
a water provider from meeting statutory water quality standards or service needs, a court should strike it
down.

Mission Springs thus lays a path for challenges of this type, rejecting the initiative proponents’ argument against pre-election
review and examining evidence submitted by the water district demonstrating that the initiative reducing rates would have set
its rates so low that it could not have met statutory requirements to pay operating costs, bond covenants, etc. (Mission Springs,
supra, 218 Cal.App.4th at p. 921.)

For a more complete discussion of defenses to initiatives, including a public agency’s options for responding to initiatives it
believes are invalid, see sections 3.102 to 3.118 of the Municipal Law Handbook.
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VI. Implementation of successful fiscal initiatives

If an initiative is adopted to repeal, the question arises whether and when the agency can pass a new fee without voter approval.
This may depend on a close reading of local ordinances and resolutions, but Bighorn invalidated the provision of the measure
there purporting to require two-thirds voter approval of new water rates. Under the Elections Code, a local initiative takes effect
10 days after the election results are certified by the agency’s legislative body. (Elec. Code, § 9217.) But if rates are repealed, an
agency must be able to impose a rate to avoid selling a service for free. Options include: (1) re-implementing the rates in effect
before those repealed; (2) adopting new rates before the election to take effect if rates are repealed; or (3) implementing rates by
urgency action. Any of these options would arguably not require compliance with Proposition 218 because they do not constitute
imposing, extending, or increasing a levy.

If a public entity increases an existing levy while initiative proponents seek to reduce or repeal it, whether the proponents’
initiative would affect the levy adopted during the initiative process turns on the language of the initiative. Courts will attempt
to give meaning to the initiative (including any stated intent to legislate retroactively) but must also apply current law; how

to balance these competing principles will turn on the language of the initiative. (E.g., Professional Engineers in California
Government v. Kempton (2007) 40 Cal.4th 1016, 1037-1039 [initiative impliedly repealed statutes regulating contracts between
State and private contractors].)

VII. Proposition 218’s Petition Signature Threshold

Article XIII C, section 3 also prohibits the Legislature and local governments from imposing “a signature requirement higher than
that applicable to statewide statutory initiatives.” In other words, the required number of signatures to qualify a fiscal initiative
can be no higher than 5 percent of the votes cast for Governor in the relevant jurisdiction in the last gubernatorial election. (See
Cal. Const., art. I, § 8, subd. (b); Elec. Code, § 9035.) As gubernatorial turnouts are in the range of 40 percent, this figure is quite
low: 5 percent of 40 percent is just 2 percent of all registered voters.

In 2002, the Attorney General interpreted article Xlll C, section 3 to mean that, to qualify an initiative for a special election,

an initiative petition must obtain signatures of 15 percent of voters from the last gubernatorial election because there is no
“signature requirement” for initiatives at statewide special elections; only the Governor may call such elections. (85 Ops.Cal.Atty.
Gen. 151 (2002).) This is to say that Proposition 218 speaks to the signature requirement for fiscal initiatives but is silent as to the
timing of elections, which is governed by the Elections Code. An unpublished (but citable in state court) Ninth Circuit decision is
to similar effect. (Coltharp v. Herrera (9th Cir. 2014) 584 Fed. Appx. 334 [affirming clerk’s refusal to conduct election on measure
demanding special election not signed by 15 percent of voters as required by the Elections Code.)

Under the Elections Code, the number of signatures submitted by an initiative proponent determines the timing of an election. If
the proponent submits valid signatures of 5 percent of the number of voters who participated in the last gubernatorial election,
the initiative will be voted on at the next regular election unless the local government chooses to conduct a special election
under the Election Code or city charter. (Cal. Const., art. Il, § 8; art. Xlll C, § 3; Elec. Code, §§ 1405, subd. (b); 9215.) If a proponent
submits signatures from 15 percent of voters on a petition requesting a special election, the local agency must specially call an
election within 103 days. (Elec. Code, § 9214.) Of course, that Code also allows a local government to call a special election to
consider an initiative proposal even when it is not obliged to do so. (Elec. Code, § 9222.)
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VIIl. Who Votes on Proposition 218 Initiatives?

Article XlIl C, section 3 does not define who votes on fiscal initiatives or discuss whether only those who pay the tax, assessment,
or fee may vote. Article XIll D, section 6, covering property-related fees, limits voting to “the property owners of the property
subject to the fee or charge” or, at the agency’s option, the “electorate residing in the affected area.” (Cal. Const., art. Xl D, § 6,
subd. (c).) The use of “the electorate” and “the voters” in article XlIl C, section 2 appears to require the entire electorate to vote on
imposing taxes, suggesting the entire electorate would participate in any initiative to reduce or repeal them.

Shapiro v. City of San Diego (2014) 228 Cal.App.4th 756 concludes that a charter-city ordinance limiting the “electorate” on a
special tax under a charter-city ordinance comparable to the Mello Roos Act violated Propositions 13 and 218 in limiting the
franchise on a hotel bed tax to hoteliers on which the City imposed the tax (most bed taxes are an incident on hotel guest).
Shapiro noted the Supreme Court has used the phrases “qualified electors” in article Xl A, section 4 (part of Proposition 13) and
“electorate” in article Xl C, section 2 interchangeably, and thus concluded their interpretations should be harmonized. (/d. at

pp. 778-779.) Shapiro also distinguished the provisions in article Xl D, which allow only property owners to vote on assessments,
from the use of “electorate” in article Xl C to conclude that elections on taxes, unlike those for assessments, must be open to

all registered voters. (Id. at pp. 779-781, 782-783.) As an independent basis for invalidating the ordinance, Shapiro held that San
Diego’s ordinance limiting “electorate” violated San Diego’s charter, which the court held required the City to include all City
voters. (Id. at pp. 790-792.)

Shapiro does not resolve whether a subset of the “electorate” may exercise the initiative power to reduce or repeal a tax,
assessment, fee, or charge. Article II, section 11 of the Constitution holds that the power of initiative “may be exercised by the
electors of each city or county,” which supports a conclusion that all voters of a local government have the right to vote on any
initiative even if the revenue measure in issue does not apply agency-wide. But article Il, section 11 also notes that those electors
may exercise the initiative power “under procedures that the Legislature shall provide” and makes clear the restriction does not
apply to charter cities, meaning that the Legislature and charter cities may have the power to address this procedural question.
Shapiro questioned the provision of the Mello Roos Act (Government Code section 53326, subd. (b)) limiting the vote to property
owners when a Mello Roos District has fewer than 12 registered voters (228 Cal.App.4th at p. 786, fn. 2.) However, this statute
appears to the authors of the Guide to be defensible under landowner voting cases such as Sayler Land Co. v. Tulare Lake Basin
Water Storage Dist. (1973) 410 U.S. 719 [upholding landowner voting against 14th Amendment challenge as to district which
primarily funded services to property owners which funded them].)

A. Equal Protection Challenges by Non-Voters Who Pay a Levy

Case law allows cities to limit the vote to registered voters when implementing new taxes on non-resident property owners. In
Neilson v. City of California City (2005) 133 Cal.App.4th 1296, a non-resident landowner challenged a city’s flat-rate special parcel
tax approved by the city’s registered voters. The plaintiff argued the city’s failure to allow non-resident property owners who
would pay the tax to vote on the measure violated equal protection. Neilson disagrees, holding that strict scrutiny analysis for
limitations on the right to vote applies only when the right is denied those who are otherwise qualified to vote. (/d. at p. 1315.)

In Neilson, because the plaintiff was a non-resident property owner not qualified to vote in city elections, the court applied a
rational basis test to determine whether California City violated his equal protection rights. Limiting the vote to the city’s voters
had a rational basis given their interest in local affairs and the city’s planned uses of the special tax for city services, and thus it
was not a violation of equal protection to prevent non-resident landowners from voting. (/d. at p. 1317.) Neilson holds there is no
authority requiring a government entity to extend the right to vote to nonresident property owners, but cites no authority stating
a government entity may not do so. (Ibid.)
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In the fiscal initiative context, given that votes on property-based assessments may be limited to those who own property
affected by the assessment and the limited scope of those assessments, an equal protection challenge would likely be analyzed
using a rational basis test. Shapiro expressly avoided the question for tax elections, citing Greene v. Marin County Flood Control
and Water Conservation Dist. (2010) 49 Cal.4th 277, 297, fn. 8, which held that the equal protection provisions of the state
Constitution do not apply to fee elections under article Xlll D, section 6, subdivision (c). (Shapiro, supra, 228 Cal.App.4th at p. 780,
fn. 23.) The Mello-Roos Act, which Shapiro distinguishes, expressly allows an election of only those who would pay an assessment
in a community facilities district (Government Code, § 53326), and further supports a conclusion that limiting the vote for an
assessment to landowners would not violate equal protection. (See also Not About Water Committee v. Board of Sup’rs (2002)

95 Cal.App.4th 982, 987-1001 [upholding weighted assessment protests under article Xl D, section 4 against equal protection
challenge] disapproved on other grounds by Silicon Valley, supra, 44 Cal.4th at p. 450 fn. 6.)

Neilson does note, however, that local entities may base the right to vote on land ownership in limited situations without violating
equal protection. (Neilson, supra, 133 Cal.App.4th at p. 1316; cf. Salyer Land Co. v. Tulare Lake Basin Water Storage Dist. (1973) 410
U.S. 719, 728 [upholding landowner vote on water storage agency’s board of directors because it provided services to property
funded by property owners]; Southern Cal. Rapid Transit Dist. v. Bolen (1992) 1 Cal.4th 654 [upholding votes on special benefit
district referendum to owners of real property subject to assessment]), meaning an assessment levied on a well-defined subset
of a district’s parcels could also be limited to the owners of those parcels consistently with Neilson. Thus, limiting the vote on an
initiative to repeal a property-based assessment (but perhaps not a tax, given Shapiro) to those who actually pay it would survive
an equal protection challenge.
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Litigating Cases Under
Propositions 26 and 218

|. Statutes of Limitations

Lawsuits challenging the imposition and collection of local taxes, assessments, fees, and charges are governed by a variety of
statutes of limitations. As a general matter, however, these statutes of limitations can be divided into two categories: the default
statutes, which apply when no specific statute of limitations exists for the particular tax, assessment, fee, or charge at issue;
and the special statutes, which impose a statute of limitations applicable to a specific tax, assessment, fee, or charge. When
assessing the timeliness of a challenge to a local tax, assessment, fee, or charge, one should carefully review the statutory
provisions applicable to the particular levy at issue to determine whether a special limitations period exists. If no specific statute
of limitations governs the challenge, the default statutes of limitations will apply.

A. The Default Statutes of Limitations

There are two default statutes of limitations applicable to actions challenging taxes, assessments, fee and charges: the
Government Claims Act, which imposes the equivalent of a one-year limitations period for actions seeking a refund of a

tax, assessment, fee, or charge (Gov. Code, § 911.2); and Code of Civil Procedure section 338(a) [following the denial of an
administrative Government Code claim], which imposes a three-year limitations period for actions in which no refund is sought.

If a plaintiff challenges a tax, assessment, fee, or charge but only seeks prospective relief, such as a writ or declaration
invalidating the levy, the Government Claims Act does not apply. In such situations, unless a special statute of limitations applies
to the particular tax, assessment, fee, or charge at issue, Code of Civil Procedure section 338(a) — which applies to actions “upon
a liability created by statute — will govern. (La Habra, supra, 25 Cal.4th at 815; see also City of Los Angeles v. Belridge Oil Co.
(1954) 42 Cal.2d 823, 833-834 [liabilities created by statute under section 338(a) (then section 338(1)) include liabilities created by
ordinance].)

Code of Civil Procedure section 338(a) imposes a three-year statute of limitations that runs from the accrual of the cause of
action. (See Code Civ. Proc. § 312.) Despite its reference to “liability created by statute,” this section establishes the statute of
limitations for constitutional challenges to revenue measures. (State ex rel. Dept. of Motor Vehicles v. Superior Court (1998) 66 Cal.
App.4th 421, 434-436 & fn. 8 [Dormant Commerce Clause challenge to tax on out-of-state vehicles brought into California subject
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to Code Civ. Proc., § 338, subd. (a)]; Peles v. LaBounty (1979) 90 Cal.App.3d 431, 435 [First Amendment challenge to expulsion from
public university subject to Code Civ. Proc., § 338].)

As is the case with refund actions subject to the Government Claims Act, discussed above, the continuous accrual rule applies
to actions subject to Code of Civil Procedure section 338(a). (La Habra, supra, 25 Cal.4th at 818-825.) Thus, a challenge to a tax,
assessment, fee, or charge that seeks only prospective relief will be timely under section 338(a) if brought by someone who paid
any installment on the challenge a levy within the three-year period preceding the filing of the complaint.

B. Special Statutes of Limitations

A patchwork of statutory provisions found in the Code of Civil Procedure, Government Code, Streets and Highways Code, and
elsewhere impose specific, and sometimes very short, statutes of limitations governing challenges to specific taxes, assessments,
fees, or charges. The statutory provisions are discussed below.

1. The Validation Statutes
Code of Civil Procedure sections 860 through 870, known as the “validation statutes,” establish a unique, expedited
procedure for challenging certain government acts. When made applicable by another substantive statute, the validation
statutes create a 60-day period in which the public entity or any interested person may sue to determine the validity
of a governmental act. (Golden Gate Hill Development Company, Inc. v. County of Alameda (2015) 242 Cal.App.4th 760,
765-767.) Lawsuits brought by the public entity are called “validation actions,” and lawsuits by the public are called
“reverse validation actions.” (Ibid.)

"A validating proceeding differs from a traditional action challenging a public agency’s decision because it is an in rem
action whose effect is binding on the agency and on all other persons.” (Committee for Responsible Planning v. City

of Indian Wells (1990) 225 Cal.App.3d 191, 197, citations omitted.) Moreover, (except with respect to claims under
Government Code section 66022, discussed below) if no action is brought by the public entity or members of the public
within the 60-day timeframe, the public is “forever barred from contesting the validity of the agency’s action in a court
of law.” (Id. at 766, citations omitted; Code Civ. Proc. § 869 [“No contest except by the public agency ... of any thing or
matter under this chapter shall be made other than within the time and the manner herein specified.”])

NOTE: On occasion, a statute will require a public entity to bring a validation action directly to secure the benefit of the
60-day statute of limitations. For instance, if a public entity levying an assessment under the Benefit Assessment Act of
1982 (Gov't Code § 54703 et seq.) does not bring a validation action within 60 days of the adoption of the assessment,
members of the public need not bring a reverse validation action to challenge the assessment. (Gov't Code § 54712.)

The validation statutes apply only when some “other law” authorizes their application to the matter at issue. (Code Civ.
Proc. § 860.) Thus, a public entity seeking to secure the protection of the 60-day statute of limitations must identify some
law providing that challenges to the governmental act at issue be brought pursuant to the validation statutes. (Santa
Clarita Organization for Planning and the Environment (SCOPE) v. Abercrombie (2015) 240 Cal.App.4th 300, 308.)

Historically, the validation statutes applied primarily to acts related to the issuance of debt. “[l]n its most common and
practical application, the validation proceeding is used to secure a judicial determination that proceedings by a local
government entity, such as the issuance of municipal bonds and the resolution or ordinance authorizing the bonds, are
valid, legal, and binding. Assurance as to the legality of the proceedings surrounding the issuance of municipal bonds is
essential before underwriters will purchase bonds for resale to the public.” (Friedland v. City of Long Beach (1998) 62 Cal.
App.4th 835, 842, citations omitted, brackets in original.) However, in the last few decades, validation proceedings have
been authorized for a variety of taxes, assessments, fees, or charges.
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NOTE: In addition to imposing a 60-day statute of repose, the validation statutes require that any appeal
from a judgment in a validation or reverse validation action be brought within 30 days after notice of entry
of judgment or, if there is no answering party in a validation action, within 30 days after entry of judgment.

a. Special Taxes
The validation statutes apply to actions seeking to attack, review, set aside, void, or annul an ordinance or resolution
levying a special tax approved by the voters pursuant to Title 5, Division 1, Part 1, Chapter 1, Article 3.5 of the
Government Code, a statutory scheme establishing procedures for the adoption of special taxes. (Gov't Code § 50075.5.)
Any action challenging a special tax approved pursuant to that article must be brought as a reverse validation action
within 60 days of the adoption of the ordinance or resolution. (Code Civ. Proc. § 863.) If an ordinance or resolution
provides for an automatic adjustment in the rate or amount of tax that increases the amount of the tax, an action
challenging the increase (but not the underlying tax) may be brought within 60 days of the effective date of the increase.
(Gov't Code § 50075.5; see Golden Gate Hill Development Company, supra, 242 Cal.App.4th 760; Katz v. Campbell Union
High School District (2006) 144 Cal.App.4th 1024.)

NOTE: Proposition 62, adopted by the voters in 1986, included a provision stating that “Article 3.5 of Division
1 of Title 5 of the Government Code” may not “be construed to authorize any local government or district to
impose any general or special tax which it is not otherwise authorized to impose... .” (Gov't Code § 53727.)
Proposition 62 thus withdrew any authority to adopt special taxes previously granted by these provisions.
(California Building Industry Ass’n v. Governing Board of the Newhall School District of Los Angeles County
(1989) 206 Cal.App.3d 212, 224, 232-233.) Nevertheless, public agencies that are otherwise authorized to
adopt special taxes may still utilize the procedures established by Government Code section 50077 and gain
the benefit of 60-day statute of limitations.

The validation statutes also apply to actions challenging the validity of special taxes adopted under sections 53311 et
seq. of the Government Code, the Mello-Roos Community Facilities Act of 1982. (Gov't Code § 53359.) In fact, Mello-
Roos special taxes are subject to an even shorter statute of limitations than is typically applied in validation actions, as a
reverse validation action must be brought within 30 days after the voters approve the challenged special tax. (Ibid.)

b. Government Code section 66022
Government Code section 66022 states that challenges to development impact and certain other fees and charges must
be brought under the validation statutes within 120 days of the effective date of the ordinance, resolution, or motion
establishing the fee or charge. Many of the fees and charges subject to this 120-day statute of limitations involve levies
designed to recover costs incurred in adopting and administering land use policies, including fees related to zoning
variances and changes, use permits, building inspections and permits, LAFCO proceedings, the Subdivision Map Act, and
specific plans, among other land use activities. (Gov't Code §§ 66014(a), 66016(d) [listing land use-related fees subject to
Government Code section 66022].)

The California Supreme Court applied that statute in Utility Cost Mgmt. v. Indian Wells Valley Water Dist. (2001) 26 Cal.4th
1185, 1197 to bar plaintiff's claims, noting:

the Legislature may well have determined that a short statute of limitations was appropriate to give public
utilities certainty with respect to the enforceability of their ordinances and resolutions... , even if doing so
was at the cost of making challenges to those ordinances and resolutions difficult.

Nor does the fact that these claims arise under the Constitution avoid the 120-day statute of limitations. Barratt American
v. City of San Diego (2004) 117 Cal.App.4th 809 upheld a 30-day statute of limitations under Code of Civil Procedure
section 329.5 to bar a Proposition 218 challenge to an assessment:

Neither Proposition 218 nor the Omnibus [Implementation] Act mention section 329.5 or any other
statute setting forth a limitations period, nor do they prescribe any period by which a legal challenge to an

LEAGUE OF CALIFORNIA CITIES: PROPOSITION 26 AND 218 IMPLEMENTATION GUIDE 111



CHAPTER 6: LITIGATING CASES UNDER PROPOSITIONS 26 AND 218

assessment levied under its provisions must be made. While Proposition 218 expressly references the local
agency'’s burden of proof in any legal challenge contesting the validity of an assessment, nothing in the
constitutional provisions it added addresses the timing of such challenges ... . Proposition 218 thus conflicts
with and renders unconstitutional contradictory procedures or process leading to the adoption or levy of an
assessment falling within its ambit. It does not conflict with process or procedures relating to the timing of
legal challenges to such an assessment. (/d. at pp. 817-818.)

Fees for sewer and water connections and “capacity charges” are also subject to Government Code section 66022's
120-day statute of limitations. (Gov't Code § 66013.) The inclusion of “capacity charges” is potentially significant, as the
statutory definition of “capacity charge” is very broad:

“Capacity charge” means a charge for public facilities in existence at the time a charge is imposed or charges for new
public facilities to be acquired or constructed in the future that are of proportional benefit to the person or property
being charged, including supply or capacity contracts for rights or entitlements, real property interests, and entitlements
and other rights of the local agency involving capital expense relating to its use of existing or new public facilities. A
“capacity charge” does not include a commodity charge.

(Id. § 66013(b)(3).) “Public facilities” are defined as “public improvements, public services, and community amenities.” (/d.
§ 66000(d), 66013(b)(6).)

However, the definition of “capacity charge” has not been extensively litigated, and there is uncertainty as to the fees
and charges covered by this 120-day statute of limitations. (Compare Utility Cost Management v. Indian Wells Valley
Water District (2001) 26 Cal.4th 1185 [portion of fees for water service used to fund capital costs of public facilities was
a capacity charge subject to 120-day statute of limitations] and Rincon Del Diablo Municipal Water District v. San Diego
County Water Authority (2004) 121 Cal.App.4th 813, 819-22 [capital component of water rates was not a capacity charge
subject to 120-day statute of limitations].)

C. Public Utilities Code § 10004.5 and electric rates
Public Utilities Code section 10004.5, subdivision (a) imposes a 120-day statute of limitations on challenges to municipal
power rates that is worded nearly identically to Government Code section 66022:

[Alny judicial action or proceeding against a municipal corporation that provides electric utility service, to
attack, review, set aside, void, or annul an ordinance, resolution, or motion fixing or changing a rate or charge
for an electric commodity or an electric service furnished by a municipal corporation and adopted on or
after July 1, 2000, shall be commenced within 120 days of the effective date of that ordinance, resolution, or
motion.

As Proposition 26 challenges to municipal power rates have been common, this statute of limitations is of particular
value. Analogs to it appear in other statutes. (E.g., Public Utilities Code section 22651.5(a) [Irrigation District Act].)

d. Local Ordinances
It is not uncommon for local ordinances authorizing and establishing procedures for the adoption of assessments to
include provisions requiring that any challenges to an assessment be brought as a reverse validation action. (See, e.g.,
San Diego Mun. Code § 61.2526(a) [action to determine validity of tourism marketing district assessment must be brought
under validation statutes]; cf. Inland Oversight Committee v. City of Ontario (2015) 240 Cal.App.4th 1140 [dismissing
appeal from judgment sustaining demurrer to Prop. 26 challenge to TMD assessment for failure to comply with 30-day
appeal rule of Health & Saf. Code, § 36633 [PBID Law].) Cases broadly construe the power of charter cities to legislate as
to assessments. (E.g., Redwood City v. Moore (1965) 231 Cal.App.2d 563, 583 [charter city procedural ordinance sufficient
to trigger “special fund” exception to debt limit] disapproved on other grounds by Bishop v. San Jose (1969) 1 Cal.3d 56;
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J.W. Jones Companies v. City of San Diego (1984) 157 Cal.App.3d 745 [upholding charter city assessment against Equal
Protection and Prop. 13 challenges].) Limits on charter city assessment power appear in article XVI, section 19 of the
California Constitution.

e. Validating Acts
In addition to the validation statutes, the Legislature adopts special statutes three times every year to validate
governmental acts related to the issuance of bonds and to the formation of public entities and boundary changes such as
annexations. These special statutes, which are not codified, are known as “Validating Acts.” Validating Acts are enacted
on the theory “that the Legislature ... may subsequently ratify whatever it could have originally authorized so that an act
ratified will be equivalent to an act performed under an original grant of power, provided no constitutional obstacles or
vested rights are involved.” (Hewitt v. Rincon Del Diablo Municipal Water District (1980) 107 Cal.App.3d 78, 91.)

Although Validating Acts do not typically apply to taxes, assessments, fees, or charges, a tax or other levy adopted for

the purpose of funding the repayment of bonds or adopted pursuant to a LAFCO-imposed condition on a “change of
organization” under the Cortese-Knox-Hertzberg Local Government Reorganization Act would be covered. (See Gov't
Code § 56886(s).) However, because the Legislature cannot authorize unconstitutional acts, the Validating Acts do not
directly ratify governmental actions that violate either the California or United States Constitutions, including Propositions
218 and 26. Nevertheless, Validating Acts often create a six-month statute of limitations, running from the Act’s effective
date, which does bar litigation of Constitutional challenges to governmental acts related to bonds and changes of
organization. (See, e.g., Las Tunas Beach Geologic Hazard Abatement District v. Superior Court (1995) 38 Cal.App.4th 1002
[discussing First Validating Act of 1992, Stats. 1992, ch. 2, § 8].) This special six-month statute of limitations generally does
not override other, shorter statutes of limitations. (See, e.g., Stats. 1992, ch. 2, § 8.)

C. Assessment Statutes of Limitations

Although lawsuits challenging the imposition of assessments are occasionally governed by the validation statutes, it is more
common for statutory provisions to apply very short statutes of limitations to assessment challenges without subjecting those
challenges to validation. For instance, a challenge to an assessment levied under the Property and Business Improvement District
Law of 1994 (Sts. & Hy. Code §§ 36600 et seq.) must be commenced within 30 days after the resolution levying the assessment

is adopted. (Id. § 36633; see also id. § 10400 [same, Municipal Improvement Act of 1913]; id. § 36537 [same, Parking and Business
Improvement Area Law of 1989].)

NOTE: On occasion, these short limitations periods do not apply to all assessments authorized by a particular
statute. For instance, the Landscaping and Lighting Act of 1972 states the “validity of an assessment levied
under this part for the purpose of raising revenue necessary to pay the debt service on bonds” must be
brought within 30 days after the initial assessment is levied. (Id. § 22675.)

NOTE: As is the case in actions subject to the validation statutes, appeals in actions subject to these short
statutes of limitations for specified assessments must generally be brought within 30 days of entry of
judgment rather than the 60 or 180 days typically allow for a civil appeal. (See, e.g., Sts. & Hy. Code §§ 10400,
36633, 36537.)

Charter cities that adopt their own assessment procedures are subject to a special statute of limitations for actions challenging
assessments adopted under those procedures. Code of Civil Procedure section 329.5 states that any action challenging the
validity of an assessment against real property for public improvements, “the proceedings for which are prescribed by the
legislative body of any chartered city,” must be brought within 30 days after the assessment is levied, or a longer period if
provided by the city’s legislative body.
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D. Statutes Applying the Property Tax Refund Statute

The Revenue and Taxation Code details procedures for property tax refund actions. Any taxpayer must present a written claim
to the county administering those taxes within four years of making a payment to be refunded. (Rev. & Tax. Code § 5097(a).) No
lawsuit may be brought seeking a refund of property taxes unless a claim has been presented, and if a claim is presented, the
lawsuit must be filed within six months after the claim has been rejected. (/d. §§ 5141, 5142(a).)

These procedures also apply to actions for refunds of certain types of assessments, fees, and charges. The property tax refund
procedures are made applicable to assessments, fees, or charges only when directly incorporated by a separate statute, as is
common for revenues collected on the property tax roll. When these procedures are applicable, they govern any attempt to
secure a refund of the challenged assessment, fee, or charge on the grounds that it is “[e]rroneously or illegally collected” or “[i]
llegally assessed or levied.” (Id. § 5096.)

For instance, assessments that are “collected at the same time and in the same manner as county taxes” are subject to the
refund procedures applicable to property taxes. (/d. § 4801.) Thus, any action brought to recover an assessment collected by a
county on the property tax roll is governed by Revenue and Taxation Code section 5097's four-year statute of limitations, unless a
more specific statute of limitations applies (see the above discussion).

Moreover, many assessment statutes state the assessments they authorized shall be collected at the same time and in the same
manner as county taxes. (See, e.g., Pub. Resources Code § 33017 [assessments imposed by the Southern California Rapid Transit
District “shall be levied and collected by the county at the same time and in the same manner as county taxes are levied and
collected”].) This language generally triggers application of the property tax refund statutes, including Revenue and Taxation Code
section 5097's four-year statute of limitations. (See Hanjin International Corp. v. Los Angeles County Metropolitan Transportation
Authority (2003) 110 Cal.App.4th 1109.)

Moreover, these property tax refund procedures also apply to water, sanitation, storm drainage, or sewerage system fees or
charges adopted by cities, counties, and special districts under Health and Safety Code section 5471, which states that these
public entities:

shall have the power, by an ordinance approved by a two-thirds vote of the members of the legislative body thereof, to prescribe,
revise and collect, fees, tolls, rates, rentals, or other charges for services and facilities furnished by it, either within or without its
territorial limits, in connection with its water, sanitation, storm drainage, or sewerage system.

Fees or charges fixed pursuant to this statute must be challenged “in the manner provided for the payment of taxes under protest
and action for refunds thereof in Article 2, Chapter 5, Part 9, of Division 1 of the Revenue and Taxation Code, insofar as those
provisions are applicable.” (Health & Safety Code § 5472; Los Altos Golf and Country Club v. County of Santa Clara (2008) 165
Cal.App.4th 198.) Accordingly, Revenue and Taxation Code section 5097's four-year statute of limitations is applicable to actions
challenging fees and charges adopted pursuant to the procedures established by Health & Safety Code section 5471.

Il. Claiming Requirements & Standing

A. Government Claims Act

Under the Government Claims Act, “no suit for money or damages may be brought against a public entity on a cause of action
for which a claim is required to be presented ... until a written claim therefor has been presented to the public entity ... ."
(Gov't Code § 945.4; State v. Superior Court (Bodde) (2004) 32 Cal.4th 1234, 1240 [“[T]he filing of a claim ... is more than a
procedural requirement”; it is a “condition precedent” to filing suit against a public agency and “an integral part of [a] plaintiff's
cause of action.”].) Government Code section 911.2(a) states that any claim (except those related to death or injury to persons,
personal property, or crops) must be presented to the public agency “not later than one year after the accrual of the cause of
action.” Because the presentation of a written claim is a statutory prerequisite to suing a public agency for money or damages,
Government Code section 911.2 operates like a one-year statute of limitations that is calculated backwards from the date the
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written claim is presented, although it is not technically a statute of limitations. (See, e.g., Utility Audit Co. v. City of Los Angeles
(2003) 112 Cal.App.4th 950, 961-961.) Any action must be brought within six months after the claim is rejected or, if the claim is
not rejected, within two years of accrual of the cause of action. (Gov't Code § 945.6.)

“[Tlhe date of the accrual of a cause of action to which a claim relates is the date upon which the cause of action would be
deemed to have accrued within the meaning of the statute of limitations which would be applicable thereto if there were no
requirement that a claim be presented ... ." (Gov't Code § 901.) Unless otherwise specified by statute, a cause of action accrues
when “complete with all its elements”"— wrongdoing, harm, and causation. (Howard Jarvis Taxpayers Ass’n v. City of La Habra
(2001) 25 Cal.4th 809, 815; Pooshs V. Philip Morris USA, Inc. (2011) 51 Cal.4th 788, 797, citations omitted.) For most cases seeking
a refund of a tax, assessment, fee, or charge, payment of the challenged levy that causes “harm” to taxpayers, is the last element
of a cause of action to occur and triggers accrual. Thus, under this “last element” rule, a refund cause of action accrues upon the
first payment of an allegedly illegal tax, assessment, fee, or charge, and any taxpayer who did not present a written claim within
one year of making his or her first payment would be barred from filing a lawsuit by Government Code section 911.2(a).

However, the “last element” accrual rule often will not apply in actions seeking a refund of taxes, assessments, fees, or charges.
Instead, courts apply an exception to the rule known as “continuous accrual,” under which “separate, recurring invasions of the
same right can trigger their own statute of limitations.” (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1198.)
When the continuous accrual rule applies, each wrongful act creates a distinct cause of action. (Hogar Dulce Hogar v. Community
Development Commission of the City of Escondido (2003) 110 Cal.App.4th 1288, 1295.) Since each breach of a recurring obligation
“provides all the elements of a claim—wrongdoing, harm, and causation— each may be treated as an independently actionable
wrong.” (Aryeh, supra, 55 Cal.4th at 1199, citations omitted.) Thus, a new cause of action accrues — and a new statute of
limitations commences — with each payment of a revenue measure.

In 2001, the California Supreme Court held that this rule applies, at least as a general matter, to actions challenging taxes, and

by extension, it likely applies to other government levies as well in the absence of a more specific statute of limitations than the
general rule of Code of Civil Procedure section 338(a). (La Habra, supra, 25 Cal.4th at 818-825.) Because taxes, assessments, fees,
and charges are generally collected periodically, each collection triggers all of the elements of a cause of action for a refund. Thus,
taxpayers who first present a written claim within one year of making any payment of a challenged levy satisfy Government Code
section 911.2, subdivision (a)'s one-year claiming requirement.

When a more specific statute of limitations applies — like the validation rule of Code of Civil Procedure sections 860 et seq. — the
continuous accrual rule of La Habra will not apply. (E.g., Utility Cost Management v. Indian Wells Valley Water Dist. (2001) 26 cal.4th
1185, 1195 [120-day statute of Gov. Code, § 66022 for capital facilities fees displaced La Habra rule].)

The “continuous accrual” rule does come with an important caveat limiting liability. Because each wrongful act creates its own
cause of action, the continuous accrual rule “supports recovery only for damages arising from those breaches falling within the
limitations periodl,]” effectively “limit{ing] the amount of retroactive relief a plaintiff or petitioner can obtain to the benefits or
obligations which came due” during that period. (Aryeh, supra, 55 Cal.4th at 1199; Hogar Dulce Hogar, supra, 110 Cal.App.4th

at 1296.) Thus, any taxpayer seeking a refund of taxes, assessments, fees, or charges in situations governed by the continuous
accrual rule may not recover any amounts collected more than one year before he or she presented a written claim to the entity
imposing the levy.
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p» PRACTICE TIP:

Typically, a plaintiff will not allege each collection of a tax, assessment, fee, or charge — whether it be
monthly, annually, or on some other schedule — as a separate cause of action in a complaint. However,
cases hold that “cause of action” for purposes of the summary adjudication statute (Code Civ. Proc.

§ 437¢(f)(1)) means any “separate and distinct wrongful act,” and that summary adjudication may be
granted as to any such separate and distinct act, even if itis alleged in the aggregate with other wrongful
acts. (Lilienthal & Fowler v. Superior Court(1993) 12 Cal.App.4th 1848, 1853-1855; Edward Fineman Co. v.
Superior Court (1998) 66 Cal.App.4th 1110, 114-118.) A similar rule has been applied on demurrer. (See Sun
‘n Sand, Inc. v. United California Bank (1978) 21 Cal.3d 671, 678-679, 692, 703.) Because each collection

of an allegedly illegal tax, assessment, fee, or charge is a separate cause of action, if a taxpayer seeks a
refund of amounts collected more than one year before he or she presented a written claim to the public
entity imposing the levy, it may be possible to limit recovery to the one-year period by demurrer, motion for
judgment on the pleadings, or motion for summary adjudication.

1. Exceptions to the claims presentation requirement
Despite the general rule that the filing of a claim is a condition precedent to filing suit, section 905 Government Code lists
several categories of claims not subject to the Government Claims Act’s claims presentation requirements. Two are of
particular relevance to claims for taxes, fees, or assessments: claims by a government entity and claims for which there
is a claim or refund procedure in the Revenue and Taxation Code or other statute. (Gov. Code § 905, subds. (a), (i).)

Subdivision (i) of section 905 provides that “[c]laims by the state or by a state department or agency or by another local
public entity or by a judicial branch entity” are not subject to the claims presentation requirements of the Government
Claims Act. However, Government Code section 935 allows a local government to create its own claims presentation
requirements and procedures for claims that are exempted under section 905. (Gov. Code § 935, subd. (a).) The
procedure must be substantially the same as the procedures of the Government Claims Act. (Gov. Code § 905, subds. (b)-
(e).) Under this authority, local governments can enact claims ordinances requiring other government entities to submit
claims as a precondition to suit. (City of Ontario v. Superior Court (1993) 12 Cal.App.4th 894, 901-902 [defeating CalTrans
indemnity suit for failure to file a claim under city ordinance].)

There are a number of claims procedures in statutes, particularly in the Revenue and Taxation Code for
levies collected with the property taxes. See discussion, infra, in this Guide.

B. Class Actions

Class claims can be submitted under the Government Claims Act. (Ardon v. City of Los Angeles (2011) 52 Cal.4th 241, 253.)
Consequently, unless there is a statutory refund procedure applicable to a tax, fee, or assessment, the tax, fee, or assessment can
be the subject of a class claim. (Ibid.)

Because local claims ordinances are not “statutes” under Government Code section 905, subdivision (a), a provision of the
Government Claims Act (although they are for other purposes), they cannot override the claim procedures of the Government
Claims Act and prohibit class claims. (McWilliams v. City of Long Beach (2013) 56 Cal.4th 613, 616-617.) However, a class claim
can be prohibited by a claims procedure set forth in a statute. (See, e.g., Neecke v. City of Mill Valley (1995) 39 Cal.App.4th 946,
960 [class certification barred because claim for refund of municipal services tax was governed by Revenue and Taxation Code
sections 5097 and 5140, which do not allow class claims].)
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C. Pay First, Litigate Later Rule

The California Constitution provides that the validity a tax cannot be challenged unless the tax has first been paid.

No legal or equitable process shall issue in any proceeding in any court against this State or any officer thereof to
prevent or enjoin the collection of any tax. After payment of a tax claimed to be illegal, an action may be maintained
to recover the tax paid, with interest, in such manner as may be provided by the Legislature.

(Cal. Const., art. XIll, § 32)

Although this provision only applies to the State by its terms, the courts have extended its “pay first, litigate later” requirement to
local governments by common law. (Flying Dutchman Park, Inc. v. City and County of San Francisco (2001) 93 Cal.App.4th 1129,
1137-1138.) The “pay first, litigate later” rule applies at all levels of government: federal, state, and local. (Batt v. City and County
of San Francisco (2007) 155 Cal.App.4th 65, 72, disapproved of on other grounds by McWilliams, supra, 56 Cal.4th at p. 626.)

The “pay first, litigate later” rule has also been applied to water replenishment charges. (Water Replenishment District of Southern
California v. City of Cerritos (2013) 220 Cal.App.4th 1450, 1465-1466.) Logically, it also applies to a wide range of government fees,
particularly because most challenges to fees assert that the fees are actually taxes.

For the "Pay first, litigate later” rule to apply, there must be an adequate post-payment remedy through which the taxpayer can
obtain a refund. (Batt v. City and County of San Francisco, supra, 155 Cal.App.4th 65, 72 disapproved of on other grounds by
McWilliams v. City of Long Beach, supra.)

lIl. Standards of Review

A. Review in the Trial Court

The setting of assessments, fees, and other charges pursuant to legislative authority is a quasi-legislative act. (See Silicon Valley
Taxpayers Ass'n, Inc. v. Santa Clara County Open Space Authority (2008) 14 Cal.Ath 431, 443-444, 448 (Silicon Valley); Shapell
Industries, Inc. v. Governing Bd. of the Milpitas Unified Sch. Dist. (1991) 1 Cal.App.4th 218, 230-231 (Shapell Indus.), Kahn v. East
Bay Mun. Util. Dist. (1974) 41 Cal.App.3d 397, 409; Durant v. City of Beverly Hills (1940) 39 Cal.App.2d 133, 139.) As such, trial
courts review related challenges by writ of traditional mandate pursuant to Code of Civil Procedure section 1085. (Shapell, at pp.
230-231; see also Western States Petroleum Assoc. v. Superior Court (1995) 9 Cal.4th 559, 575 (Western States).)

Writ review is generally limited to the administrative record before the governing board when it set the challenged levy. (See
Western States, supra, 9 Cal.4th at pp. 575-576; Carrancho v. Cal. Air Resources Bd. (2003) 111 Cal.App.4th 1255, 1269; Lewin v.
St. Joseph Hospital of Orange (1978) 82 Cal.App.3d 368, 388.) As a corollary, discovery is generally not available. (See San Joaquin
LAFCO v. Superior Court (2008) 162 Cal.App.4th 159, 167-170; see also Schwartz v. Poizner (2010) 187 Cal.App.4th 592, 599
[holding petitioner failed to justify discovery by identifying specific factual uncertainty affecting his right to mandate].) Further,
discovery of a legislative body’s mental or deliberative processes is prohibited. (Id. at p. 172; Regents of University of California v.
Superior Court (1999) 20 Cal.4th 509, 541.)

However, there are limited exceptions to the foregoing limits on the factual record. (Western States, supra, 9 Cal.4th at pp.
578-579) For example, extra-record evidence may be admitted in traditional mandamus actions challenging ministerial or
informal administrative actions if specific, material facts are in dispute. (/d. at p. 576; see also Code Civ. Proc., 1090 [specifying the
procedures for setting a factual dispute for evidentiary resolution].) That rule will not commonly apply in rate-making disputes,

as rate-making is a discretionary, legislative action. Extra-record evidence may also be relevant to evaluate whether an agency
considered all relevant information or fully explained its actions. (/d. at pp. 579-579, citing Asarco, Inc. v. U.S. Environmental
Protection Agency (9th Cir. 1980) 616 F.2d 1153, 1160.) This exception also allows extra-record evidence to assist a court
penetrate a record replete with dense, technical language. (Ibid.) Evidence may be introduced for the first time in a trial court
when it existed before the agency made its decision, but could not with reasonable diligence have been presented to the agency.
(Id. at p. 578.) Finally, Western States suggests that extra-record evidence may be relevant to evaluate collateral matters, such
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as a challenger’s standing or the accuracy of an administrative record. (See id. at 575, fn. 5.) Critically, however, “extra-record
evidence can never be admitted merely to contradict the evidence the administrative agency relied on in making a quasi-
legislative decision or to raise a question regarding the wisdom of that decision.” (Western States, supra, 9 Cal.4Ath at pp. 578-579,
emphasis added.)

B. Separation of Powers and Burden of Proof

Under separation-of-powers principles, traditional mandate could issue to correct the exercise of discretionary legislative power,
but only if the action taken was so palpably unreasonable and arbitrary as to show an abuse of discretion as a matter of law.
(See Shapell Indus., supra, 1 Cal.App.4th at p. 233; Brydon v. East Bay Municipal Utility District (1994) 24 Cal.App.4th 178, 196.) In
addition, assessments, fees, and other charges were presumed valid, and the burden to prove otherwise was on the challenger.
(Brydon, at p. 196.)

Propositions 26 and 218 changed this standard in part. Under Articles XIIl C and Xlll D, once a challenger has made a prima facie
case, agencies now have the burden to demonstrate that their assessments, fees, and other charges satisfy the requirements

of applicable constitutional provisions. (Cal. Const., art. XIll C, § 1, subd. (e)(unnumbered paragraph); art. Xlll D, §§ 4, subd. (f), 6,
subd. (b)(5); Morgan v. Imperial Irrigation District (2014) 223 Cal.App.4th 892, 914 [burden shifts to rate-maker under art. XIll D
only if plaintiff makes a prima facie case].) These provisions not only shifted the burden of proof, but also implicitly abrogated the
common law’s presumption of validity. (Silicon Valley, supra, 44 Cal.4th at pp. 448-449.)

Nonetheless, some traditional separation-of-powers principles remain intact. For example, trial courts still constrain their review
to the administrative record and may not consider extra-record evidence. (Western States, supra, 9 Cal.4th at pp. 575-576.)
Consistently, even under the constitutionally shifted burden, trial courts should not substitute their judgment for that of the local
agency, so long as the administrative record demonstrates no violation of constitutional standards. (See Silicon Valley, supra, 44
Cal.4th at pp. 447-448 [holding legislative discretion is subordinate to constitutional mandate].) The fact that challengers or even
a court find alternative rates or methodologies preferable should not be relevant. Put differently, courts should review an agency’s
action for constitutional compliance; they should not compare the relative strengths of an agency’s actions with the universe of
alternatives proposed by challengers:

Given that Proposition 218 prescribes no particular method for apportioning a fee or charge other than that the
amount shall not exceed the proportional cost of the service attributable to the parcel, defendant’s method of
grouping similar users together for the same augmentation rate and charging the users according to usage is a
reasonable way to apportion the cost of service. That there may be other methods favored by plaintiffs does not
render defendant’s method unconstitutional. Proposition 218 does not require a more finely calibrated apportion.”

(Griffith v. Pajaro Valley Water Management Agency (2013) 220 Cal.App.4th 586, 601.)

C. Review in the Court of Appeal

Whether a charge is a tax or a fee is a question of law decided upon independent review of the rate-making record. (Sinclair Paint,
supra, 15 Cal.4th at p. 874 [applying Prop. 13]; California Farm Bureau Federation v. State Water Resources Control Bd. (2011) 51
Cal.4th 421, 436 [same]; Morgan, supra, 223 Cal.App.4th at p. 912 [“We exercise our independent judgment in reviewing whether
the District's rate increases violated [article XIII D] section é. ... In applying this standard of review, we will not provide any
deference to the District’s determination of the constitutionality of its rate increase.”].)

Even so, the courts of appeal will not decide disputed issues of fact. (See Moore v. City of Lemon Grove (2015) 237 Cal.App.4th
363, 368-369.) Further, appellate courts will always presume that an underlying judgment is correct. (Ibid.) Thus, even de novo
review extends only to the issues properly raised by the appellant in its briefs. (Ibid.)
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"Constitutional facts” are reviewed de novo to ensure meaningful appellate review of facts on which constitutional rights depend.
(See McCoy v. Hearst Corp. (1986) 42 Cal.3d 835, 842 [independent review “reflects a deeply held conviction that judges — and
particularly Members of this Court — must exercise such review in order to preserve the precious liberties established and
ordained by the Constitution,” quoting Bose Corp. v. Consumers Union of U.S., Inc. (1984) 466 U.S. 485, 510-511].) An interesting
discussion of this theory of appellate review of trial court fact-finding can be found in Faigman, Constitutional Fictions: A Unified
Theory of Constitutional Facts (2008).

Factual findings on conflicting evidence adduced at trial are properly reviewed for substantial evidence. (See People v. Cromer
(2001) 24 Cal.4th 889, 894.) However, in mandate review of a cold administrative record, the trial and appellate task is the same:
“Although an appellate court defers to a trial court’s factual determinations if supported by substantial evidence,” where, as here,
“the trial court’s decision did not turn on any disputed facts,” the trial court’s decision “is subject to de novo review.” (Kavanaugh
v. West Sonoma County Union High School Dist. (2003) 29 Cal.4th 911, 916; see also Professional Engineers in California
Government v. Kempton (2007) 40 Cal.4th 1016, 1032; Moore, supra, 237 Cal.App.4th at p. 369.)

If, however, a rate-making agency waives the benefit of Western States Petroleum Ass’n. v. Superior Court (1995) 9 Cal.4th 559
(mandate review of agency action limited to administrative record) and offers — or allows a challenger to offer — extra-record
evidence, the trial court’s findings of facts are reviewed for substantial evidence. Such was the case in Morgan, supra, 223 Cal.
App.4th at p. 915 [applying substantial evidence standard to challenger’s attack on rate-making using extra-record datal.)

Finally, a trial court sitting in equity has broad remedial discretion, and remedy is reviewed for abuse of discretion. (In re Estates
of Collins (2012) 205 Cal.App.4th 1238, 1246.)

IV. Remedies

A. Proposition 62 Penalty Remedy

Proposition 62 is a 1986 statutory initiative applicable to general law cities, counties, and special districts. (Gov. Code, § 53720

et seq.) It includes a penalty provision requiring that, if a court finds a local government did not comply with Proposition 62's
requirements, “the amount of property tax revenue allocated to the jurisdiction ... shall be reduced by one dollar ($1.00) for each
one dollar ($1.00) of revenue attributable to such tax for each year that the tax is collected.” (Gov. Code, § 53728.) Thus, pursuant
to Proposition 62, a court can order withholding of property tax revenue from local governments on a dollar-for-dollar basis for
each dollar of revenue attributable to an unauthorized special tax.

Despite Proposition 62's enactment in 1986, no reported case has yet discussed this remedy. The Proposition 62 remedy arguably
does not apply to “taxes” as defined by 2010’s Proposition 26, which succeeded it by 24 years, but only “taxes” as they were
defined by common law in 1986 when Proposition 62 was adopted. (See Sinclair Paint v. State Bd. of Equalization (1997) 15 Cal.4th
866, 874 [pre-Prop. 26 case noting “'tax’ has no fixed meaning” and “compulsory fees may be deemed legitimate fees rather than
taxes”].)

The Proposition 62 penalty is also arguably unconstitutional under Proposition 13, which requires property taxes to be distributed
“to the districts” from which they are collected. (Cal. Const., art. XIIl A, § 1, subd. (a).) Further, Prop. 62 has no provision redirecting
funds withheld pursuant to Government Code section 53728, leaving open the question of whether withheld funds should be
returned to the State general fund, left with the Counties, held as escheat, or returned to taxpayers as a refund.
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B. Prospective Relief

Writ relief is commonly pursued in actions under Propositions 218 and 26. (E.g., Golden Hill Neighborhood Assn., Inc. v. City of San
Diego (2011) 199 Cal.App.4th 416, 435 [writ of mandate to vacate resolution forming special assessment district in violation of
Proposition 218]; AB Cellular, LA, LLC v. City of Los Angeles (2007) 150 Cal.App.4th 747, 767 [affirming writ of mandate directing
city to reinstate previous calculation of tax on telephone services under Prop. 218].) Injunctions are available after litigation
challenging the tax is complete. (Ardon v. City of Los Angeles (2011) 52 Cal.4th 241, 252.) They are not available pendent lite,
however. (See Cal. Const., art. Xllll, § 32 and related case law, discussed above.)

Plaintiffs will often seek declaratory and injunctive relief as separate causes of action when bringing writ claims under Proposition
218 and 26. Courts often dismiss separate causes of action for declaratory or injunctive relief as duplicative of relief requested

in a writ claim, many cases hold an injunction is a remedy, not a cause of action, and a writ of mandate often has the same

effect as an injunction: requiring action by a public agency. (E.g., City of Pasadena v. Cohen (2014) 228 Cal.App.4th 1461, 1467

[no declaratory relief with writ claim challenging administrative decision in post-redevelopment dispute]; Mental Health Assn. in
California v. Schwarzenegger (2010) 190 Cal.App.4th 952, 959 [declaratory and injunctive relief claims “redundant” of mandate
petition when all present same question of law].) When a plaintiff seeks only declaratory relief to challenge a levy and that
declaratory relief would have an injunctive effect, the same “pay first, litigate later” rule applies as in taxpayer challenges seeking
injunctions. (Chodos V. City of Los Angeles (2011) 195 Cal.App.4th 675, 680.)

C. Validation Actions

The Code of Civil Procedure allows public entities to bring validation actions to confirm a decision to institute or raise a levy
subject to Propositions 218 and 26 in an in rem judgment that binds all who might later challenge that decision. (Code Civ. Proc.,
§ 860 et seq.) Agencies might use validation actions to control litigation that challenges a tax or to establish that a levy is valid.
(E.g., Pajaro Valley Water Mgmt. Agency v. Amrhein (2007) 150 Cal.App.4th 1364 [agency’s complaint to validate groundwater
augmentation fee increasel; City of San Diego v. Shapiro (2014) 228 Cal.App.4th 756 [complaint to validate special tax].)

Challengers to levies may file “reverse validation” actions within the same, short, 60-day statute of limitations if an agency does
not file a validation action. (E.g., Howard Jarvis Taxpayers Ass’n v. City of Salinas (2002) 98 Cal.App.4th 1351 [taxpayers' reverse
validation action to challenge storm drainage fee pursuant to Prop. 218].) As mentioned above, some procedural ordinances
require challenges to a levy to be brought in validation.

Further discussion of validation appears above, in the section regarding statutes of limitation.

D. Attorneys’ Fees

Successful plaintiffs can be entitled to attorneys’ fees pursuant to Code of Civil Procedure section 1021.5 so long as those
plaintiffs filed actions result “in the enforcement of an important right affecting the public interest,” as successful challenges to
levies often do. (Cf. Morgan v. Imperial Irrigation District (2014) 223 Cal.App.4th 892, 929-931 [reversing award of attorneys’ fees
based on trial court’s incorrect assumption challenged rates violated Proposition 218].)

A litigant who has a financial interest in the litigation may be disqualified from obtaining fees under Code of Civil Procedure
section 1021.5 because no fee award is necessary to induce litigation to establish important principles of law to benefit the
public. (E.g., Norberg v. California Coastal Commission (2013) 164 Cal.Rptr.3d 440.)
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TEXT OF PROPOSED LAWS

(PROPOSITION 25 CONTINUED)

(b) The Governor and the Governor-elect may require a state
agency, officer or employee to furnish whatever information is
deemed necessary to prepare the budget.

(¢) (I) The budget shall be accompanied by a budget bill
itemizing recommended expenditures.

(2) The budget bill shall be introduced immediately in each
house by the persons chairing the committees that consider the
budget.

(3) The Legislature shall pass the budget bill by midnight on
June 15 of each year.

(4) Until the budget bill has been enacted, the Legislature shall
not send to the Governor for consideration any bill appropriating
funds for expenditure during the fiscal year for which the budget
bill is to be enacted, except emergency bills recommended by the
Governor or appropriations for the salaries and expenses of the
Legislature.

(d) No bill except the budget bill may contain more than one
item of appropriation, and that for one certain, expressed purpose.
Appropriations from the General Fund of the State, except
appropriations for the public schools; and appropriations in the
budget bill and in other bills providing for appropriations related
to the budget bill, are void unless passed in each house by rollcall
vote entered in the journal, two-thirds of the membership
concurring.

(e) (1) Notwithstanding any other provision of law or of this
Constitution, the budget bill and other bills providing for
appropriations related to the budget bill may be passed in each
house by rollcall vote entered in the journal, a majority of the
membership concurring, to take effect immediately upon being
signed by the Governor or upon a date specified in the legislation.
Nothing in this subdivision shall affect the vote requirement for
appropriations for the public schools contained in subdivision (d)
of this section and in subdivision (b) of Section 8 of this article.

(2) For purposes of this section, “other bills providing for
appropriations related to the budget bill” shall consist only of bills
identified as related to the budget in the budget bill passed by the
Legislature.

ey (f) The Legislature may control the submission, approval,
and enforcement of budgets and the filing of claims for all state
agencies.

) (g) For the 2004—05 fiscal year, or any subsequent fiscal
year, the Legislature may not send to the Governor for consideration,
nor may the Governor sign into law, a budget bill that would
appropriate from the General Fund, for that fiscal year, a total
amount that, when combined with all appropriations from the
General Fund for that fiscal year made as of the date of the budget
bill’s passage, and the amount of any General Fund moneys
transferred to the Budget Stabilization Account for that fiscal year
pursuant to Section 20 of Article XVI, exceeds General Fund
revenues for that fiscal year estimated as of the date of the budget
bill’s passage. That estimate of General Fund revenues shall be set
forth in the budget bill passed by the Legislature.

(h) Notwithstanding any other provision of law or of this
Constitution, including subdivision (c) of this section, Section 4 of
this article, and Sections 4 and 8 of Article 111, in any year in which
the budget bill is not passed by the Legislature by midnight on June
15, there shall be no appropriation from the current budget or
future budget to pay any salary or reimbursement for travel or
living expenses for Members of the Legislature during any regular
or special session for the period from midnight on June 15 until the
day that the budget bill is presented to the Governor. No salary or
reimbursement for travel or living expenses forfeited pursuant to
this subdivision shall be paid retroactively.
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SEC. 5. Severability.

If any of the provisions of this measure or the applicability of
any provision of this measure to any person or circumstances shall
be found to be unconstitutional or otherwise invalid, such finding
shall not affect the remaining provisions or applications of this
measure to other persons or circumstances, and to that extent the
provisions of this measure are deemed to be severable.

PROPOSITION 26

This initiative measure is submitted to the people in accordance
with the provisions of Section 8 of Article II of the California
Constitution.

This initiative measure amends sections of the California
Constitution; therefore, existing provisions proposed to be deleted
are printed in strikeouttype and new provisions proposed to be
added are printed in italic type to indicate that they are new.

PROPOSED LAW

SECTION 1. Findings and Declarations of Purpose.

The people of the State of California find and declare that:

(a) Since the people overwhelmingly approved Proposition 13
in 1978, the Constitution of the State of California has required
that increases in state taxes be adopted by not less than two-thirds
of the members elected to each house of the Legislature.

(b) Since the enactment of Proposition 218 in 1996, the
Constitution of the State of California has required that increases
in local taxes be approved by the voters.

(c) Despite these limitations, California taxes have continued to
escalate. Rates for state personal income taxes, state and local
sales and use taxes, and a myriad of state and local business taxes
are at all-time highs. Californians are taxed at one of the highest
levels of any state in the nation.

(d) Recently, the Legislature added another $12 billion in new
taxes to be paid by drivers, shoppers, and anyone who earns an
income.

(e) This escalation in taxation does not account for the recent
phenomenon whereby the Legislature and local governments have
disguised new taxes as “fees” in order to extract even more revenue
from California taxpayers without having to abide by these
constitutional voting requirements. Fees couched as “regulatory”
but which exceed the reasonable costs of actual regulation or are
simply imposed to raise revenue for a new program and are not part
of any licensing or permitting program are actually taxes and
should be subject to the limitations applicable to the imposition of
taxes.

(f) In order to ensure the effectiveness of these constitutional
limitations, this measure also defines a “tax” for state and local
purposes so that neither the Legislature nor local governments can
circumvent these restrictions on increasing taxes by simply
defining new or expanded taxes as “fees.”

SECTION 2. Section 3 of Article XIII A of the California
Constitution is amended to read:

SEC. 3. (a) Ffom—aﬂd—a-ﬁef—th&effee&ve—&afre%ﬂﬁs—afﬁc}c

reveﬁues—col-}cc’ced—pnrsmt—ﬂ‘rere’co Any change in state statute
whlch results in any taxpayer paytng a htgher tax whethel—by

T must be
1mposed by an Aet act passed by not less than two-thirds of all
members elected to each of the two houses of the Legislature,
except that no new ad valorem taxes on real property, or sales or
transaction taxes on the sales of real property may be imposed.
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(PROPOSITION 26 CONTINUED)

(b) As used in this section, “tax” means any levy, charge, or
exaction of any kind imposed by the State, except the following:

(1) A charge imposed for a specific benefit conferred or
privilege granted directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the
State of conferring the benefit or granting the privilege to the
payor.

(2) A charge imposed for a specific government service or
product provided directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the
State of providing the service or product to the payor.

(3) A charge imposed for the reasonable regulatory costs to the
State incident to issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and
adjudication thereof.

(4) A charge imposed for entrance to or use of state property, or
the purchase, rental, or lease of state property, except charges
governed by Section 15 of Article X1.

(5) A fine, penalty, or other monetary charge imposed by the
Jjudicial branch of government or the State, as a result of a violation
of law.

(c) Any tax adopted after January 1, 2010, but prior to the
effective date of this act, that was not adopted in compliance with
the requirements of this section is void 12 months after the effective
date of this act unless the tax is reenacted by the Legislature and
signed into law by the Governor in compliance with the
requirements of this section.

(d) The State bears the burden of proving by a preponderance
of the evidence that a levy, charge, or other exaction is not a tax,
that the amount is no more than necessary to cover the reasonable
costs of the governmental activity, and that the manner in which
those costs are allocated to a payor bear a fair or reasonable
relationship to the payor’s burdens on, or benefits received from,
the governmental activity.

SECTION 3. Section 1 of Article XIII C of the California
Constitution is amended to read:

SECTION 1. Definitions. As used in this article:

(a) “General tax” means any tax imposed for general
governmental purposes.

(b) “Local government” means any county, city, city and
county, including a charter city or county, any special district, or
any other local or regional governmental entity.

(c) “Special district” means an agency of the State, formed
pursuant to general law or a special act, for the local performance
of governmental or proprietary functions with limited geographic
boundaries including, but not limited to, school districts and
redevelopment agencies.

(d) “Special tax” means any tax imposed for specific purposes,
including a tax imposed for specific purposes, which is placed into
a general fund.

(e) As used in this article, “tax” means any levy, charge, or
exaction of any kind imposed by a local government, except the
following:

(1) A charge imposed for a specific benefit conferred or
privilege granted directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the
local government of conferring the benefit or granting the
privilege.

(2) A charge imposed for a specific government service or
product provided directly to the payor that is not provided to those
not charged, and which does not exceed the reasonable costs to the
local government of providing the service or product.

(3) A charge imposed for the reasonable regulatory costs to a
local government for issuing licenses and permits, performing
investigations, inspections, and audits, enforcing agricultural
marketing orders, and the administrative enforcement and
adjudication thereof.

(4) A charge imposed for entrance to or use of local government
property, or the purchase, rental, or lease of local government
property.

(5) A fine, penalty, or other monetary charge imposed by the
Judicial branch of government or a local government, as a result of
a violation of law.

(6) A charge imposed as a condition of property development.

(7) Assessments and property-related fees imposed in
accordance with the provisions of Article XIII D.

The local government bears the burden of proving by a
preponderance of the evidence that a levy, charge, or other
exaction is not a tax, that the amount is no more than necessary to
cover the reasonable costs of the governmental activity, and that
the manner in which those costs are allocated to a payor bear a
fair or reasonable relationship to the payor’s burdens on, or
benefits received from, the governmental activity.

SECTION 4. Conflicting Measures.

In the event that this measure and another measure or measures
relating to the legislative or local votes required to enact taxes or
fees shall appear on the same statewide election ballot, the
provisions of the other measure or measures shall be deemed to be
in conflict with this measure. In the event that this measure shall
receive a greater number of affirmative votes, the provisions of this
measure shall prevail in their entirety, and the provisions of the
other measure or measures relating to the legislative or local votes
required to enact taxes or fees shall be null and void.

SECTION 5. Severability.

If any provision of this act, or any part thereof, is for any reason
held to be invalid or unconstitutional, the remaining provisions
shall not be affected, but shall remain in full force and effect, and
to this end the provisions of this act are severable.

PROPOSITION 27

This initiative measure is submitted to the people in accordance
with the provisions of Section 8 of Article II of the California
Constitution.

This initiative measure amends the California Constitution and
repeals sections of the Government Code; therefore, existing
provisions proposed to be deleted are printed in strikeouttype and
new provisions proposed to be added are printed in ifalic type to
indicate that they are new.

PROPOSED LAW

SECTION 1. Title.

This Act shall be known and may be cited as the “Financial
Accountability in Redistricting Act” or “FAIR Act.”

SECTION 2. Findings and Purpose.

The people of the State of California hereby make the following
findings and declare their purpose in enacting the FAIR Act is as
follows:

(a) Our political leadership has failed us. California is facing an
unprecedented economic crisis and we, the people (not the
politicians), need to prioritize how we spend our limited funds. We
are going broke. Spending unlimited millions of dollars to create
multiple new bureaucracies just to decide a political game of
Musical Chairs is a waste—pure and simple. Under current law, a
group of unelected commissioners, making up to $1 million a year
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PROPOSITION  REQUIRES THAT CERTAIN STATE AND LOCAL FEES BE APPROVED BY TWO-THIRDS VOTE.

CAUSED BY THE FEE-PAYER'S BUSINESS. INITIATIVE CONSTITUTIONAL AMENDMENT.

6 FEES INCLUDE THOSE THAT ADDRESS ADVERSE IMPACTS ON SOCIETY OR THE ENVIRONMENT

OFFICIAL TITLE AND SUMMARY

PREPARED BY THE ATTORNEY GENERAL

REQUIRES THAT CERTAIN STATE AND LOCAL FEES BE APPROVED BY TWO-THIRDS VOTE.
FEES INCLUDE THOSE THAT ADDRESS ADVERSE IMPACTS ON SOCIETY OR THE ENVIRONMENT
CAUSED BY THE FEE-PAYER'’S BUSINESS. INITIATIVE CONSTITUTIONAL AMENDMENT.

* Requires that certain state fees be approved by two-thirds vote of Legislature and certain local fees be

approved by two-thirds of voters.

* Increases legislative vote requirement to two-thirds for certain tax measures, including those that do
not result in a net increase in revenue, currently subject to majority vote.

Summary of Legislative Analyst’s Estimate of Net State and Local Government Fiscal Impact:

* Decreased state and local government revenues and spending due to the higher approval requirements
for new revenues. The amount of the decrease would depend on future decisions by governing bodies
and voters, but over time could total up to billions of dollars annually.

e Additional state fiscal effects from repealing recent fee and tax laws: (1) increased transportation
program spending and increased General Fund costs of $1 billion annually, and (2) unknown

potential decrease in state revenues.

ANALYSIS BY THE LEGISLATIVE ANALYST
BACKGROUND

State and local governments impose a variety of

taxes, fees, and charges on individuals and
businesses. Taxes—such as income, sales, and

property taxes—are typically used to pay for general

public services such as education, prisons, health,

and social services. Fees and charges, by comparison,

typically pay for a particular service or program

benefitting individuals or businesses. There are three

broad categories of fees and charges:

*  User fees—such as state park entrance fees and
garbage fees, where the user pays for the cost of

a specific service or program.

* Regulatory fees—such as fees on restaurants to
pay for health inspections and fees on the
purchase of beverage containers to support
recycling programs. Regulatory fees pay for
programs that place requirements on the
activities of businesses or people to achieve
particular public goals or help offset the public
or environmental impact of certain activities.

*  Property charges—such as charges imposed on
property developers to improve roads leading
to new subdivisions and assessments that pay
for improvements and services that benefit the
property owner.

of the Legislature for

revenues.

the Legislature.

the Legislature.

Figure 1

Approval Requirements: State and Local Taxes, Fees, and Charges
State Local

Tax Two-thirds of each house e Two-thirds of local voters if the local

measures increasing state

Fee Majority of each house of

Property Charges Majority of each house of

government specifies how the funds will be
used.

e Majority of local voters if the local government
does not specify how the funds will be used.

Generally, a majority of the governing body.

Generally, a majority of the governing body.
Some also require approval by a majority of
property owners or two-thirds of local voters.
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ANALYSIS BY THE LEGISLATIVE ANALYST

State law has different approval requirements
regarding taxes, fees, and property charges. As
Figure 1 shows, state or local governments usually
can create or increase a fee or charge with a majority
vote of the governing body (the Legislature, city
council, county board of supervisors, etc.). In
contrast, increasing tax revenues usually requires
approval by two-thirds of each house of the state
Legislature (for state proposals) or a vote of the
people (for local proposals).

Disagreements Regarding Regulatory Fees. Over
the years, there has been disagreement regarding the
difference between regulatory fees and taxes,
particularly when the money is raised to pay for a
program of broad public benefit. In 1991, for
example, the state began imposing a regulatory fee
on businesses that made products containing lead.
The state uses this money to screen children at risk
for lead poisoning, follow up on their treatment, and
identify sources of lead contamination responsible
for the poisoning. In court, the Sinclair Paint
Company argued that this regulatory fee was a tax

CONTINUED

because: (1) the program provides a broad public
benefit, not a benefit to the regulated business, and
(2) the companies that pay the fee have no duties
regarding the lead poisoning program other than
payment of the fee.

In 1997, the California Supreme Court ruled that
this charge on businesses was a regulatory fee, not a
tax. The court said government may impose
regulatory fees on companies that make
contaminating products in order to help correct
adverse health effects related to those products.
Consequently, regulatory fees of this type can be
created or increased by (1) a majority vote of each
house of the Legislature or (2) a majority vote of a
local governing body.

PROPOSAL

This measure expands the definition of a tax and a
tax increase so that more proposals would require
approval by two-thirds of the Legislature or by local
voters. Figure 2 summarizes its main provisions.

Figure 2
Major Provisions of Proposition 26

‘/ Expands the Scope of What Is a State or Local Tax
 Classifies as taxes some fees and charges that government currently may impose with a majority vote.

e As a result, more state revenue proposals would require approval by two-thirds of each house of the
Legislature and more local revenue proposals would require local voter approval.

‘/ Raises the Approval Requirement for Some State Revenue Proposals

* Requires a two-thirds vote of each house of the Legislature to approve laws that increase taxes on any
taxpayer, even if the law’s overall fiscal effect does not increase state revenues.

‘/ Repeals Recently Passed, Conflicting State Laws

* Repeals recent state laws that conflict with this measure, unless they are approved again by two-thirds
of each house of the Legislature. Repeal becomes effective in November 2011.

For text of Proposition 26, see page 114.

Analysis | 57



PROP  REQUIRES THAT CERTAIN STATE AND LOCAL FEES BE APPROVED BY TWO-THIRDS VOTE.
FEES INCLUDE THOSE THAT ADDRESS ADVERSE IMPACTS ON SOCIETY OR THE ENVIRONMENT
CAUSED BY THE FEE-PAYER’S BUSINESS. INITIATIVE CONSTITUTIONAL AMENDMENT.

ANALYSIS BY THE LEGISLATIVE ANALYST
Definition of a State or Local Tax
Expands Definition. This measure broadens the

definition of a state or local tax to include many
payments currently considered to be fees or charges.
As a result, the measure would have the effect of
increasing the number of revenue proposals subject
to the higher approval requirements summarized in
Figure 1. Generally, the types of fees and charges
that would become taxes under the measure are ones
that government imposes to address health,
environmental, or other societal or economic
concerns. Figure 3 provides examples of some
regulatory fees that could be considered taxes, in
part or in whole, under the measure. This is because
these fees pay for many services that benefit the
public broadly, rather than providing services
directly to the fee payer. The state currently uses
these types of regulatory fees to pay for most of its
environmental programs.

Certain other fees and charges also could be
considered to be taxes under the measure. For
example, some business assessments could be
considered to be taxes because government uses the
assessment revenues to improve shopping districts

CONTINUED

(such as providing parking, street lighting, increased
security, and marketing), rather than providing a
direct and distinct service to the business owner.

Some Fees and Charges Are Not Affected. The

change in the definition of taxes would not affect
most user fees, property development charges, and
property assessments. This is because these fees and
charges generally comply with Proposition 26’
requirements already, or are exempt from its
provisions. In addition, most other fees or charges in
existence at the time of the November 2, 2010
election would not be affected unless:

* The state or local government later increases or
extends the fees or charges. (In this case, the
state or local government would have to
comply with the approval requirements of
Proposition 26.)

* The fees or charges were created or increased
by a state law—passed between January 1,
2010 and November 2, 2010—that conflicts
with Proposition 26 (discussed further below).

Approval Requirement for State Tax Measures

Current Requirement. The State Constitution
currently specifies that laws enacted “for the purpose

Figure 3

Regulatory Fees That Benefit the Public Broadly

Oil Recycling Fee

 Public information and education programs.

* Payments to local used oil collection programs.
e Payment of recycling incentives.

¢ Research and demonstration projects.

Hazardous Materials Fee

funds for:
¢ Clean up of toxic waste sites.
¢ Promotion of pollution prevention.
e Evaluation of waste source reduction plans.
* Certification of new environmental technologies.
Fees on Alcohol Retailers

e Code and law enforcement.

The state imposes a regulatory fee on oil manufacturers and uses the funds for:

e Inspections and enforcement of used-oil recycling facilities.

The state imposes a regulatory fee on businesses that treat, dispose of, or recycle hazardous waste and uses the

Some cities impose a fee on alcohol retailers and use the funds for:

* Merchant education to reduce public nuisance problems associated with alcohol (such as violations of alcohol
laws, violence, loitering, drug dealing, public drinking, and graffiti).
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of increasing revenues” must be approved by two-
thirds of each house of the Legislature. Under
current practice, a law that increases the amount of
taxes charged to some taxpayers but offers an equal
(or larger) reduction in taxes for other taxpayers has
been viewed as not increasing revenues. As such, it
can be approved by a majority vote of the
Legislature.

New Approval Requirement. The measure
specifies that state laws that result in any taxpayer
paying a higher tax must be approved by two-thirds
of each house of the Legislature.

State Laws in Conflict With Proposition 26

Repeal Requirement. Any state law adopted
between January 1, 2010 and November 2, 2010
that conflicts with Proposition 26 would be repealed
one year after the proposition is approved. This
repeal would not take place, however, if two-thirds
of each house of the Legislature passed the law again.

Recent Fuel Tax Law Changes. In the spring of
2010, the state increased fuel taxes paid by gasoline
suppliers, but decreased other fuel taxes paid by
gasoline retailers. Overall, these changes do not raise
more state tax revenues, but they give the state
greater spending flexibility over their use.

Using this flexibility, the state shifted about $1
billion of annual transportation bond costs from the
state’s General Fund to its fuel tax funds. (The
General Fund is the state’s main funding source for
schools, universities, prisons, health, and social
services programs.) This action decreases the amount
of money available for transportation programs, but
helps the state balance its General Fund budget.
Because the Legislature approved this tax change
with a majority vote in each house, this law would
be repealed in November 2011—unless the
Legislature approved the tax again with a two-thirds
vote in each house.

Other Laws. At the time this analysis was
prepared (early in the summer of 2010), the
Legislature and Governor were considering many
new laws and funding changes to address the state’s
major budget difficulties. In addition, parts of this
measure would be subject to future interpretation by
the courts. As a result, we cannot determine the full
range of state laws that could be affected or repealed
by the measure.

For text of Proposition 26, see page 114.

CONTINUED

FISCAL EFFECTS
Approval Requirement Changes. By expanding

the scope of what is considered a tax, the measure
would make it more difficult for state and local
governments to pass new laws that raise revenues.
This change would affect many environmental,
health, and other regulatory fees (similar to the ones
in Figure 3), as well as some business assessments
and other levies. New laws to create—or extend—
these types of fees and charges would be subject to
the higher approval requirements for taxes.

The fiscal effect of this change would depend on
future actions by the Legislature, local governing
boards, and local voters. If the increased voting
requirements resulted in some proposals not being
approved, government revenues would be lower than
otherwise would have occurred. This, in turn, likely
would result in comparable decreases in state
spending.

Given the range of fees and charges that would be
subject to the higher approval threshold for taxes,
the fiscal effect of this change could be major. Over
time, we estimate that it could reduce government
revenues and spending statewide by up to billions of
dollars annually compared with what otherwise
would have occurred.

Repeal of Conflicting Laws. Repealing conflicting
state laws could have a variety of fiscal effects. For
example, repealing the recent fuel tax laws would
increase state General Fund costs by about $1 billion
annually for about two decades and increase funds
available for transportation programs by the same
amount.

Because this measure could repeal laws passed after
this analysis was prepared and some of the measure’s
provisions would be subject to future interpretation
by the courts, we cannot estimate the full fiscal effect
of this repeal provision. Given the nature of the
proposals the state was considering in 2010,
however, it is likely that repealing any adopted
proposals would decrease state revenues (or in some
cases increase state General Fund costs). Under this
proposition, these fiscal effects could be avoided if
the Legislature approves the laws again with a two-
thirds vote of each house.
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%  ARGUMENT IN FAVOR OF PROPOSITION 26 %

YES ON PROPOSITION 26: STOP POLITICIANS FROM
ENACTING HIDDEN TAXES

State and local politicians are using a loophole to impose
Hidden Taxes on many products and services by calling them
“fees” instead of taxes. Here’s how it works:

At the State Level:

* California’s Constitution requires a two-thirds vote of the

Legislature for new or increased taxes, but the politicians use
a gimmick to get around this by calling their taxes “fees” so
they can pass them with only a bare majority vote.

At the Local Level:

* Most tax increases at the local level require voter approval.
Local politicians have been calling taxes “fees” so they can
bypass voters and raise taxes without voter permission—
taking away your right to stop these Hidden Taxes at the
ballot.

PROPOSITION 26 CLOSES THIS LOOPHOLE

Proposition 26 requires politicians to meet the same vote
requirements to pass these Hidden Taxes as they must to raise
other taxes, protecting California taxpayers and consumers by
requiring these Hidden Taxes to be passed by a two-thirds vote of
the Legislature and, at the local level, by public vote.

PROPOSITION 26 PROTECTS ENVIRONMENTAL AND
CONSUMER REGULATIONS AND FEES

Don't be misled by opponents of Proposition 26. California has
some of the strongest environmental and consumer protection
laws in the country. Proposition 26 preserves those laws and
PROTECTS LEGITIMATE FEES SUCH AS THOSE TO
CLEAN UP ENVIRONMENTAL OR OCEAN DAMAGE,
FUND NECESSARY CONSUMER REGULATIONS, OR
PUNISH WRONGDOING, and for licenses for professional
certification or driving.

DON'T LET THE POLITICIANS CIRCUMVENT OUR
CONSTITUTION TO TAKE EVEN MORE MONEY
FROM US

Politicians have proposed more than $10 billion in Hidden
Taxes. Here are a few examples of things they could apply Hidden

Taxes to unless we stop them:

* Food * Gas * Toys o Water

* Cell Phones ¢ Electricity —® Insurance ¢ Beverages

* Emergency Services * Entertainment

PROPOSITION 26: HOLD POLITICIANS
ACCOUNTABLE

“State politicians already raised taxes by $18 billion. Now,
instead of controlling spending to address the budget deficit,
they’re using this gimmick to increase taxes even more! It’s time
for voters to STOP the politicians by passing Proposition 26.”—
Teresa Casazza, California Taxpayers’ Association

Local politicians play tricks on voters by disguising taxes as
“fees” so they don’t have to ask voters for approval. They need
to control spending, not use loopholes to raise taxes! It’s time to
hold them accountable for runaway spending and to stop Hidden
Taxes at the local level.

YES ON PROPOSITION 26: PROTECT CALIFORNIA
FAMILIES

California families and small businesses can’t afford new and
higher Hidden Taxes that will kill jobs and hurt families. When
government increases Hidden Taxes, consumers and taxpayers pay
increased costs on everyday items.

“The best way out of this recession is to grow the economy
and create jobs, not increase taxes. Proposition 26 will send a
message to politicians that it’s time to clean up wasteful spending
in Sacramento.”—John Kabateck, National Federation of
Independent Business/California

VOTE YES ON PROPOSITION 26 TO STOP HIDDEN
TAXES—wwiw.No25Yes26.com

TERESA CASAZZA, President

California Taxpayers’ Association

ALLAN ZAREMBERG, President

California Chamber of Commerce

JOEL FOX, President

Small Business Action Committee

%  REBUTTAL TO ARGUMENT IN FAVOR OF PROPOSITION 26 %

Do you want corporations to write special protections into
California’s Constitution?

Should California protect polluters at the expense of public
safety?

That’s what Prop. 26 is: big oil, tobacco, and alcohol companies
want taxpayers to pay for cleaning their mess. As a result, local
police and fire departments will have fewer resources to keep
us safe.

The claim that Prop. 26 won’t harm consumers and the
environment is false. Corporations are spending millions
misleading voters into thinking that the payments made by
companies that pollute or harm public health are “hidden taxes.”
The campaign’s own website cited “Oil severance fee to mitigate
oil spill clean up, and build larger response and enforcement
capabilities” as a hidden tax.

Here are some other fees they don’t want to pay—Ilisted in their
own documents:

* Fees on polluters to clean up hazardous waste

¢ Fees on oil companies for oil spill cleanu

* Fees on tobacco companies for the adverse health effects of

tobacco products.
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PROPOSITION 26 IS BAD FOR THE ENVIRONMENT,
PUBLIC SAFETY, & TAXPAYERS.

The California Professional Firefighters, League of Women
Voters of California, California Nurses Association, Sierra Club,
Planning & Conservation League, Californians Against Waste,
and California Tax Reform Association all oppose 26 because
it would force ordinary citizens to pay for the damage done by
polluters.

Californians can’t afford to clean up polluters’ messes when
local governments are cutting essential services like police and fire
departments.

WE NEED TO PROTECT THE PUBLIC, NOT POLLUTERS!

VOTE NO on 26.

RON COTTINGHAM, President

Peace Officers Research Association of California

WARNER CHABOT, Chief Executive Officer

California League of Conservation Voters

PATTY VELEZ, President

California Association of Professional Scientists

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency.



PROP REQUIRES THAT CERTAIN STATE AND LOCAL FEES BE APPROVED BY TWO-THIRDS VOTE.

2

FEES INCLUDE THOSE THAT ADDRESS ADVERSE IMPACTS ON SOCIETY OR THE ENVIRONMENT
CAUSED BY THE FEE-PAYER’S BUSINESS. INITIATIVE CONSTITUTIONAL AMENDMENT.

%  ARGUMENT AGAINST PROPOSITION 26 %

Should polluters be protected from paying to clean up the
damage they do?

Should taxpayers foot the bill instead?

The answer is NO, and that’s why voters should reject
Proposition 26, the Polluter Protection Act.

Who put Prop. 26 on the ballot? Oil, tobacco, and alcohol
companies provided virtually all the funding for this measure,
including Chevron, Exxon Mobil, and Phillip Morris.

Their goal: to shift the burden of paying for the damage these
companies have done onto the taxpayers.

How does this work? Prop. 26 redefines payments for harm to
the environment or public health as tax increases, requiring a 2/3
vote for passage.

Such payments, or pollution fees on public nuisances, would
become much harder to enact—Ileaving taxpayers to foot the bill.
California has enough problems without forcing taxpayers to pay
for cleaning up after polluting corporations.

Companies that pollute, harm the public health, or create a
public nuisance should be required to pay to cover the damage
they cause.

But the big oil, tobacco, and alcohol corporations want you,
the taxpayer, to pay for cleaning up their messes. That’s why these
corporations wrote Proposition 26 behind closed doors, with
zero public input, and why they put up millions of dollars to get
Proposition 26 on the ballot.

Proposition 26 is just another attempt by corporations to
protect themselves at the expense of ordinary citizens. The
problem isn’t taxes “hidden” as fees; it’s the oil and tobacco
companies hiding their true motives:

¢ Dolluters don’t want to pay fees used to clean up hazardous

waste.

* Oil companies don’t want to pay fees used for cleaning up oil

spills and fighting air pollution.

* Tobacco companies don’t want to pay fees used for

addressing the adverse health effects of tobacco products.

¢ Alcohol companies don’t want to pay fees used for police
protection in neighborhoods and programs to prevent
underage drinking.

One of the so—callef “hidden taxes” identified by the
Proposition 26 campaign is a fee that oil companies pay in order
to cover the cost of oil spill clean-up, like the one in the Gulf. The
oil companies should be responsible for the mess they create, not
the taxpayers.

Proposition 26 will harm local public safety and health, by
requiring expensive litigation and endless elections in order for
local government to provide basic services. Fees on those who
do harm should cover such costs as policing public nuisances or
repairing damaged roads.

The funds raised by these fees are used by state and local
governments for essential programs like fighting air pollution,
cleaning up environmental disasters and monitoring hazardous
waste. They require corporations such as tobacco companies to
pay for the harm they cause.

If Proposition 26 passes, these costs would have to be paid for
by the taxpayers.

DON’T PROTECT POLLUTERS. Join California
Professional Firefighters, California Federation of Teachers,
California League of Conservation Voters, California Nurses
Association, Consumer Federation of California, and California
Alliance for Retired Americans, and vote NO on 26.

www.stoppolluterprotection.com

JANIS R. HIROHAMA, President

League of Women Voters of California
JANE WARNER, President

American Lung Association in California

BILL MAGAVERN, Director
Sierra Club California

%  REBUTTAL TO ARGUMENT AGAINST PROPOSITION 26 %

Proposition 26 fixes a loophole that allows politicians to impose
nfew taxes on businesses and consumers by falsely calling them

ces”.

Proposition 26 stops politicians from increasing Hidden Taxes
on food, water, cell phones and even emergency services—
BILLIONS OF DOLLARS IN HIGHER COSTS THAT
CONSUMERS WILL PAY, NOT BIG CORPORATIONS.

Politicians and special interests oppose Prop. 26 because they
want to take more money from working California families by
putting “fees” on everything they can think of. Their interest
is simple—more taxpayer money for the politicians to waste,
including on lavish public pensions.

Here are the facts:

Prop. 26 protects legitimate fees and WON'T
ELIMINATE OR PHASE OUT ANY OF CALIFORNIA’S
ENVIRONMENTAL OR CONSUMER PROTECTION
LAWS, including:

— Oil Spill Prevention and Response Act

— Hazardous Substance Control Laws

— California Clean Air Act

— California Water Quality Control Act

— Laws regulating licensing and oversight of Contractors,

Attorneys and Doctors

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency.

“Proposition 26 doesn’t change or undermine a single law
protecting our air, ocean, waterways or forests—it simply stops
the runaway fees politicians pass to fund ineffective programs.”—
Ryan Broddrick, former Director, Department of Fish and Game

Here’s what Prop. 26 really does:

* Requires a TWO-THIRDS VOTE OF THE LEGISLATURE
FOR PASSING STATEWIDE HIDDEN TAXES disguised
as fees, just like the Constitution requires for regular tax
increases.

* Requires a POPULAR VOTE TO PASS LOCAL HIDDEN
TAXES disguised as fees, just like the Constitution requires
for most other local tax increases.

YES on 26—Stop Hidden Taxes. Preserve our Environmental

Protection Laws.
www.No25Yes26.com

JOHN DUNLAP, Former Chairman

California Air Resources Board

MANUEL CUNHA, JR., President

Nisei Farmers League

JULIAN CANETE, Chairman

California Hispanic Chamber of Commerce
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CALIFORNIA CONSTITUTION
ARTICLE 13A [TAX LIMITATION]

SECTION 1. (a) The maximum amount of any ad valorem tax on real
property shall not exceed One percent (1%) of the full cash value of
such property. The one percent (1%) tax to be collected by the
counties and apportioned according to law to the districts within the
counties.

(b) The limitation provided for in subdivision (a) shall not apply
to ad valorem taxes or special assessments to pay the interest and
redemption charges on any of the following:

(1) Indebtedness approved by the voters prior to July 1, 1978.

(2) Bonded indebtedness for the acquisition or improvement of real
property approved on or after July 1, 1978, by two-thirds of the
votes cast by the voters voting on the proposition.

(3) Bonded indebtedness incurred by a school district, community
college district, or county office of education for the construction,
reconstruction, rehabilitation, or replacement of school facilities,
including the furnishing and equipping of school facilities, or the
acquisition or lease of real property for school facilities, approved
by 55 percent of the voters of the district or county, as
appropriate, voting on the proposition on or after the effective date
of the measure adding this paragraph. This paragraph shall apply
only if the proposition approved by the voters and resulting in the
bonded indebtedness includes all of the following accountability
requirements:

(A) A requirement that the proceeds from the sale of the bonds be
used only for the purposes specified in Article XIII A, Section 1(b)
(3), and not for any other purpose, including teacher and
administrator salaries and other school operating expenses.

(B) A list of the specific school facilities projects to be funded
and certification that the school district board, community college
board, or county office of education has evaluated safety, class size
reduction, and information technology needs in developing that list.

(C) A requirement that the school district board, community
college board, or county office of education conduct an annual,
independent performance audit to ensure that the funds have been
expended only on the specific projects listed.

(D) A requirement that the school district board, community
college board, or county office of education conduct an annual,
independent financial audit of the proceeds from the sale of the
bonds until all of those proceeds have been expended for the school
facilities projects.

(c) Notwithstanding any other provisions of law or of this
Constitution, school districts, community college districts, and



county offices of education may levy a 55 percent vote ad valorem tax
pursuant to subdivision (b).

SEC. 2. (a) The "full cash value” means the county assessor's
valuation of real property as shown on the 1975-76 tax bill under
"full cash value" or, thereafter, the appraised value of real

property when purchased, newly constructed, or a change in ownership
has occurred after the 1975 assessment. All real property not already
assessed up to the 1975-76 full cash value may be reassessed to
reflect that valuation. For purposes of this section, "newly
constructed™ does not include real property that is reconstructed
after a disaster, as declared by the Governor, where the fair market
value of the real property, as reconstructed, is comparable to its

fair market value prior to the disaster. For purposes of this

section, the term "newly constructed" does not include that portion
of an existing structure that consists of the construction or
reconstruction of seismic retrofitting components, as defined by the
Legislature.

However, the Legislature may provide that, under appropriate
circumstances and pursuant to definitions and procedures established
by the Legislature, any person over the age of 55 years who resides
in property that is eligible for the homeowner's exemption under
subdivision (k) of Section 3 of Article X111l and any implementing
legislation may transfer the base year value of the property entitled
to exemption, with the adjustments authorized by subdivision (b), to
any replacement dwelling of equal or lesser value located within the
same county and purchased or newly constructed by that person as his
or her principal residence within two years of the sale of the
original property. For purposes of this section, "any person over the
age of 55 years" includes a married couple one member of which is
over the age of 55 years. For purposes of this section, "replacement
dwelling" means a building, structure, or other shelter constituting
a place of abode, whether real property or personal property, and any
land on which it may be situated. For purposes of this section, a
two-dwelling unit shall be considered as two separate single-family
dwellings. This paragraph shall apply to any replacement dwelling
that was purchased or newly constructed on or after November 5, 1986.

In addition, the Legislature may authorize each county board of
supervisors, after consultation with the local affected agencies
within the county's boundaries, to adopt an ordinance making the
provisions of this subdivision relating to transfer of base year
value also applicable to situations in which the replacement
dwellings are located in that county and the original properties are
located in another county within this State. For purposes of this






EXAMPLE #1

IN WITNESS WHEREOF, the parties hereto have executed this agreement as of the day and
year first above wrinten. B

District:

SONOMA COUNTY AUDITOR-CONTROLLER
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EXAMPLE #2

Aprll |, 1997
(AGENCY/DISTRICD)
ATTN: Financs Dircctor/Business Manager.

PROPOSITION 218 CERTIFICATION

Proposition 218 added Anicles XIIC and XIUD to the Constitmtion which significantly altered local gav::nm:nt and
spuzld:sm::ﬁmmemt:ahfoma. ‘This proposition introduced new requirements and constraings on the abiliry to impose
tx2es, property rlated fess and charges, and assessments for the financing of public facTities and sexvices.

The County is under an agresment 0 collact various assesgments and/or fees on behalf of the (AGENCY]DLS'IRIC‘I‘)M
the secured property tax roll. Iris my coneem that any future collection of assessments and fees effective with the 1997-

9% fiscal year tax 1ol ncet all the requirements of Propositon 218.

To assure that all requirements are met, I am requiring that each agency or district sign a cenificarion stuement (s«
atached for your agency or district). On this certificatien I have listed your 1996!97asumzmsmdf=.s. You will need
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In the past, the taxpayers had the burden of proof © shnwtba:masm:ntorfeeisnmlc,aL Pmposmon"lsm
shifred that burden of proof to the local govemment Hercafter, "burden of proof” cfanylcoalacdoncamesungme
vandizy nfanymssmm:cr fees will be on the (AGENCYJDISIRICD
I you have any questions, plasccaﬂamTaxAnalmThmasLmnu(ﬁlm 2726557,
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PATRICK O'CONNELL
Auditor-Contraller
Alameda County
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CITY OF
ASSESSMENT DISTRICT NO.

PROCEDURES FOR THE COMPLETION,
RETURN, AND TABULATION OF
ASSESSMENT BALLOTS

I. Completion of Ballots

. Who may complete a ballot?

An assessment ballot may be completed by the
owner of the parcel to be assessed. As used in
these Procedures, the term "owner" includes the
owner's authorized representative. If the owner
of the parcel is a partnership, joint tenancy, or
tenancy in common, a ballot may be completed
by any of the general partners, joint tenants, or
tenants in common. Except as set forth below,
only one ballot may be completed for each
parcel.

. Proportional assessment ballots

If a parcel has multiple owners, any owner may
request a proportional assessment ballot. If the
ownership interest of the owner is not shown on
the last equalized secured property tax
assessment roll, such request must include
evidence, satisfactory to the City, of the owner's
proportional rights in the parcel. The City will
provide the proportional ballot to the owner at
the address shown on the assessment roll. Any
request for a ballot to be mailed to another
location must be made in writing and must
include evidence, satisfactory to the City, of the
identity of the person requesting the ballot.
Each proportional ballot will be marked to show
the date on which the ballot was provided, to
identify it as a proportional ballot and to indicate
the owner's proportional rights in the parcel.
The City will keep a record of each proportional
ballot provided to an owner.

. Duplicate ballots

If an assessment ballot is lost, withdrawn,
destroyed or never received, the City will mail or
otherwise provide a duplicate ballot to the owner
upon receipt of a request in writing delivered to
the City Clerk. The duplicate ballot will be
marked to show the date on which the ballot was
mailed or provided and to identify it as a
duplicate ballot or a duplicate proportional ballot.
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. Marking and signing the ballot

To complete an assessment ballot, the owner of
the parcel must (1) mark the appropriate box
supporting or opposing the proposed
assessment, and (2) sign, under penalty of
perjury, the statement on the ballot that the
person completing the ballot is the owner of the
parcel or the owner's authorized representative.
Only one box may be stamped or marked on
each ballot. Ballots must be completed in ink.

. Only assessment ballots provided by
the City will be accepted

The City will only accept ballots mailed or
otherwise provided to owners by the City. No
facsimile, mechanically duplicated, or other
ballot will be accepted.

Il. Return of Ballots

. Who may return ballots?

An assessment ballot may be returned by the
owner of the parcel or by anyone authorized by
the owner to return the ballot.

o Where to return ballots

Ballots may be mailed to the address indicated
on the ballot. The City has provided return
postage on the ballot.

Ballots may also be delivered in person to the
City Clerk at City Hall, [address], California
(before [time] on the date scheduled for the
public hearing on the proposed assessment), or
delivered to the City Clerk at the public hearing
on the proposed assessment.

o When to return ballots

All returned ballots must be received by the City
Clerk before the City Council closes the public
input portion of the public hearing on the
proposed assessment. The public input portion
of the public hearing may be continued from
time to time. The City Clerk will endorse on
each ballot the date of its receipt.

The City Clerk will pick up mailed ballots at
[time] on the date scheduled for the public



hearing on the proposed assessment. To
ensure that mailed ballots are received by the
City Clerk before the conclusion of the public
input portion of the public hearing, mailed ballots
must be received by the City before [time] on the
hearing date. Mailed ballots received after [time]
on the hearing date will only be counted if the
ballots are received by the City Clerk before the
conclusion of the public input portion of the
public hearing. The City makes no
representation whether the public input portion
of the public hearing will be concluded on the
date scheduled for commencement of the public
hearing or continued to a later date.

o Withdrawal of assessment ballots

After returning an assessment ballot to the City,
the person who signed it may withdraw the ballot
by submitting a written statement to the City
Clerk directing the City Clerk to withdraw the
ballot. Such before the close of the public input
portion of the public hearing on the proposed
assessment as described above for ballots.
When ballots for the assessment are tabulated,
the City Clerk will segregate withdrawn ballots
from all other returned ballots. The City Clerk will
retain all withdrawn ballots and will indicate on
the face of such withdrawn ballots that they have
been withdrawn.

If any ballot has been withdrawn, the person
withdrawing the ballot may request a duplicate
ballot.

. Changes to assessment ballots

To change a ballot that has been submitted, the
person who has signed it must (1) request the
ballot be withdrawn, (2) request a duplicate
ballot, and (3) return the duplicate ballot fully
completed by the deadline noted above. Each of
these steps must be completed as set forth
above.

Ill. Tabulation of Ballots

o Which assessment ballots will be
counted?

Only ballots which are received by the City Clerk
in compliance with these procedures will be
counted.

Ballots received by the City Clerk after the close
of the public input portion of the public hearing
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on the proposed assessment will not be
counted. Ballots which are not signed by the
owner will not be counted. Ballots with no boxes
marked, or with more than one box marked, will
not be counted. Ballots withdrawn in accordance
with these procedures will not be counted. None
of these is a valid ballot.

The City will keep a record of each proportional
or duplicate ballot mailed or otherwise provided
to an owner and will verify, prior to counting any
duplicate ballot, that only one ballot has been
returned for the parcel (or for an owner in the
case of proportional ballots).

The following rules will apply if more than one
valid ballot for a parcel (or owner) has been
returned. If a non-duplicate ballot has been
returned, the City will count the non-duplicate
ballot and disregard all duplicate ballots. If only
duplicate ballots have been returned, the City
will count the duplicate ballot first issued by the
City and disregard subsequently issued
duplicate ballots. If an owner returns both a non-
proportional ballot and a proportional ballot, the
City will count the proportional ballot and
disregard the non-proportional ballot.

o When and where ballots will be
tabulated

The tabulation of ballots will be performed, in
view of those present, at the public hearing
following the close of the public input portion of
the public hearing. The public hearing may be
continued from time to time for the purpose of
tabulating ballots. Ballots will not be unsealed
until the tabulation begins.

o How ballots will be tabulated

Ballots may be counted by hand, by computer or
by any other tabulating device.

Ballots will be tabulated by adding the ballots
received in opposition to the assessment and
adding the ballots received in favor of the
assessment. Ballots shall be weighted according
to the proportional financial obligation of the
property with respect to which they are cast;
provided, however, that proportional ballots shall
also be weighted with respect to the ownership
interests of each proportional ballot submitted. If
one or more proportional ballots are received for
a parcel and a non-proportional ballot is returned
for the parcel, the non-proportional ballot will be



disregarded (if the same owner has returned a
proportional ballot) or treated as a proportional
ballot (if the same owner has not returned a
proportional ballot).

. Who will tabulate ballots?

Ballots will be tabulated by the City Clerk or
another impartial person designated by the City
Council who does not have a vested interest in
the outcome of the proposed assessment. The
City Clerk or other designated person may be
assisted by staff of and consultants to the City.

. Results of tabulation

The results of the tabulation will be announced
following the completion of the tabulation and
entered in the minutes of the City Council
meeting. If ballots submitted in opposition to the
proposed assessment exceed ballots submitted
in favor of it (as tabulated above), the
assessment will not be imposed.

IV. Resolution of Disputes

In the event of a dispute regarding whether the
signer of a ballot is the owner of the parcel to
which the ballot applies, the City Clerk or other
person designated by the City Council will make
such determination from the last equalized
assessment roll and any evidence of ownership
submitted to the City before the conclusion of
the public hearing. The City will be under no
duty to obtain or consider any other evidence as
to ownership of property and its determination of
ownership will be final and conclusive.
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In the event of a dispute regarding whether the
signer of a ballot is an authorized representative
of the owner of the parcel, the Clerk or other
person designated by the City Council may rely
on the statement on the ballot signed under
penalty of perjury that the person completing the
ballot is the owner's authorized representative
and any evidence submitted to the City before
the conclusion of the public hearing. The City
has no duty to obtain or consider any other
evidence as to whether the signer of the ballot is
an authorized representative of the owner and
its determination will be final and conclusive.

Any other dispute shall be resolved by the City
Clerk or other person designated by the City
Council.

V. Public Record

During and after the tabulation, assessment
ballots shall be treated as disclosable public
records and be equally available for inspection
by the proponents and opponents of the
proposed assessment.

VI. Further Information

For further information, contact ,



NOTICE OF
PROPOSED NEW ASSESSMENT

City Clerk and
City of
for the
, California CITY OF

Assessment District No.

ASSESSMENT BALLOT:
Assessment Nos.: <> Select One:

APN: <> 4 IN FAVOR OF ASSESSMENT
1 OPPOSE ASSESSMENT

<owner info> | hereby declare under penalty of perjury that |
am the record owner of the parcel identified on
this ballot or am authorized to submit a ballot
on behalf of the record owner.

Total [YEAR] Assessment <> (subject to annual
adjustment for inflation, as discussed below)

Total [YEAR] Assessment Units <> Signature of Property Owner

Printed Name: Date:

Detach Here and Mail or Deliver to City Clerk at the Above Address - See Part 4 Below

THE CITY OF GIVES NOTICE that:

1. Purpose of Assessment The City is proposing to levy a new assessment in the above Assessment
District that includes your property. The purpose of the assessment is to [state purpose of assessment]. The total
costs for FY [year] are estimated as $

2. The Assessment. The total of the proposed annual assessment to be levied throughout the District for
Fiscal Year [year] is $ . The maximum assessment per assessment unit in Fiscal Year [year] is $___ . An
assessment is equivalent to [specify; commonly one single-family residence].

The proposed maximum annual assessment on your property is shown on the ballot above. If the
assessment is confirmed, the assessment will be levied annually against your property until [describe any
termination or sunset]. Each year, the maximum assessment against your parcel will be determined according to
the following methodology:

[assessment formula, including any inflation adjustment]

As long as the assessment in any year subsequent to FY [year] does not exceed the amount adjusted as
set forth above, the City may impose the assessment for that year without giving additional mailed notice or
conducting a further balloting proceeding. Please refer to the Engineer’s Report for the District for a full and
complete description of the assessment methodology. A copy of the Engineer’s Report is [attached / available at

—

3. Public Hearing. On [date] at [time] in the Council Chambers, City Hall, [address], the City Council will
hold a Public Hearing on the proposed Assessment District and the assessment, and, at that time, receive public
testimony, hear protests, tabulate the Assessment Ballots and the take final action on the levy of the assessment.

4. Assessment Ballot. At any time before the end of the public input portion of the Public Hearing, you
may submit the Assessment Ballot, which is the upper part of this Notice, to the City Clerk. Ballots may be mailed or
hand delivered to the City Clerk’s Office before [time] on [date] or may be hand delivered to the City Clerk at the
Hearing. Ballots must be received by the City Clerk before these deadlines to be counted. Postmark dates will not
be considered.
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To complete your ballot, please cut off the Ballot portion above; mark the Ballot either “In Favor of
Assessment” or “Oppose Assessment;” sign the Ballot and place it in the return envelope provided with this Notice.
Seal the envelope and return it and the Ballot by mail or by hand delivery to the City Clerk. Any Ballot returned
unmarked, unsigned or not enclosed in the return envelope will not be counted.

The Ballot may be submitted, changed or withdrawn by the person submitting it at any time before the end
of the Public Hearing. If you need a replacement Ballot, contact the City Clerk’s Office. The balloting is governed by
the attached “PROCEDURES FOR THE COMPLETION, RETURN, AND TABULATION OF ASSESSMENT
BALLOTS.”

The assessment will not be imposed if the not be imposed if, upon tabulation of returned ballots, a majority
protest exists. A majority protests exists if the Ballots submitted in opposition to the assessment exceed the Ballots
submitted in favor of the assessment, with Ballots weighted according to the proportional financial obligation of the
affected properties.

5. More Information. Contact: [name] at [contact data]. The Engineer’s Report and other written material
about the Assessment District may be reviewed during regular business hours at: [address].

Dated as of City Clerk, City of

Enc: Engineer’s Report; Ballot Envelope
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RESOLUTION NO.

APPROVAL OF GUIDELINES FOR THE SUBMISSION AND TABULATION OF PROTESTS
IN CONNECTION WITH RATE HEARINGS CONDUCTED PURSUANT TO ARTICLE XIIID,
SECTION 6 OF THE CALIFORNIA CONSTITUTION

BE IT RESOLVED, by the City Council of the City of , California as follows:

WHEREAS, Article XIIID, Section 6 of the California Constitution requires the City Council to
consider written protests to certain proposed increases to utility charges; and

WHEREAS, this constitutional provision does not offer specific guidance as to who may submit
protests, how written protests are to be submitted, or how the City is to tabulate protests.

WHEREAS, upon adoption of this resolution, any and all resolutions, or rules or regulations of
this City in conflict with it, shall be repealed and shall have no further force or effect. This
resolution supersedes all prior resolutions of the City to the extent that such resolutions
established guidelines for the submission and tabulation of protests in connection with rate
hearings conducted by the City pursuant to Article XIIID, Section 6 of the California Constitution.

IT IS, THEREFORE, RESOLVED by the City Council of the City of that when notice of a
public hearing with respect to the adoption or increase of Wastewater or Stormwater charges
has been given by the City pursuant to Article XIIID, Section 6(a) of the California Constitution,
the following shall apply:

SECTION 1: Definitions.

Unless the context plainly indicates another meaning was intended, the following
definitions shall apply in construction of these guidelines.

A. “Parcel’ means a County Assessor’s parcel the owner or occupant of which is
subject to the proposed charge that is the subject of the hearing.

B. “Record customer” and “customer of record” mean the person or persons whose
name or names appear on the City records as the person who has contracted for, or
is obligated to pay for, utility services to a particular utility account.

C. “Record owner” or “parcel owner” means the person or persons whose name or
names appear on the County Assessor’s latest equalized assessment roll as the
owner of a parcel.

D. A “fee protest proceeding” is not an election, but the City Clerk will maintain the

confidentiality of protests as provided below and will maintain the security and
integrity of protests at all times.
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SECTION 2: Notice Delivery.

Notice of proposed rates and public hearing shall be as follows:

A. The City shall give notice of proposed charges via U.S. mail to all record owners and

customers of record served by the City.

B. The City will post the notice of proposed charges and public hearing at its official

posting sites.

SECTION 3: Protest Submittal.

A. Any record owner or customer of record who is subject to the proposed utility charge

that is the subject of the hearing may submit a written protest to the City Clerk, by:

(i) Delivery to the City Clerk’s Office at [physical address] during
published business hours
(i) Mail to City Clerk at [mailing address], or

(iii) Personally submitting the protest at the public hearing.

. Protests must be received by the end of the public hearing, including those mailed to

the City. No postmarks will be accepted; therefore, any protest not physically
received by the close of the hearing, whether or not mailed prior to the hearing, shall
not be counted.

. Because an original signature is required, emailed, faxed and photocopied protests

shall not be counted.

. Although oral comments at the public hearing will not qualify as a formal protest,

unless accompanied by a written protest, the City Council; welcomes input from the
community during the public hearing on the proposed charges.

SECTION 4: Protest Requirements.

A. A written protest must include:
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(i) A statement that it is a protest against the proposed charge that is the subject
of the hearing.

(i) Name of the record owner or customer of record who is submitting the
protest;

(iii) Identification of assessor’s parcel number, street address, or utility account
number of the parcel with respect to which the protest is made;

(iv) Original signature and legibly printed name of the record owner or customer
of record who is submitting the protest.



B. Protests shall not be counted if any of the required elements (i thru iv) outlined in the
preceding subsection “A.” are omitted.

SECTION 5: Protest Withdrawal.

Any person who submits a protest may withdraw it by submitting to the City Clerk a
written request that the protest be withdrawn. The withdrawal of a protest shall contain
sufficient information to identify the affected parcel and the name of the record owner or
customer of record who submitted both the protest and the request that it be withdrawn.

SECTION 6: Multiple Record Owners or Customers of Record.

A. Each record owner or customer of record of a parcel served by the City may submit
a protest. This includes instances where:

(i) A parcel is owned by more than one record owner or more than one name
appears on the City’s records as the customer of record for a parcel, or

(ii) A customer of record is not the record owner, or

(iii) A parcel includes more than one record customer, or

(iv) Multiple parcels are served via a single utility account, as master-metered
multiple family residential units.

B. Only one protest will be counted per parcel as provided by Government Code
Section 53755(b).

SECTION 7: Transparency, Confidentiality, and Disclosure.
A. To ensure transparency and accountability in the fee protest tabulation while
protecting the privacy rights of record owners and customers of record, protests will

be maintained in confidence until tabulation begins following the public hearing.

C. Once a protest is opened during the tabulation, it becomes a disclosable public
record, as required by state law and will be maintained in City files for two years.

SECTION 8: City Clerk.

The City Clerk shall not accept as valid any protest if he or she determines that any of
the following is true:

A. The protest does not state its opposition to the proposed charges.

B. The protest does not name the record owner or record customer of the parcel
identified in the protest as of the date of the public hearing.
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C. The protest does not identify a parcel served by the City that is subject to the
proposed charge.

D. The protest does not bear an original signature of the named record owner of, or
record customer with respect to, the parcel identified on the protest. Whether a
signature is valid shall be entrusted to the reasonable judgment of the City Clerk,
who may consult signatures on file with the County Elections Official.

E. The protest was altered in a way that raises a fair question as to whether the protest
actually expresses the intent of a record owner or a customer of record to protest the
charges.

F. The protest was not received by the City Clerk before the close of the public hearing
on the proposed charges.

G. Arequest to withdraw the protest was received prior to the close of the public
hearing on the proposed charges.

SECTION 9: City Clerk’s Decisions Final.

The City Clerk’s decision that a protest is not valid shall constitute a final action of the
City and shall not be subject to any internal appeal.

SECTION 10: Majority Protest.

A. A majority protest exists if written protests are timely submitted and not withdrawn by
the record owners of, or customers of record with respect to, a majority (50% plus
one) of the parcels subject to the proposed charge.

B. While the City may inform the public of the number of parcels served by the City
when a notice of proposed rates is mailed, the number of parcels with active
customer accounts served by the City on the date of the hearing shall control in
determining whether a majority protest exists.

SECTION 11: Tabulation of Protests.

At the conclusion of the public hearing, the City Clerk shall tabulate all protests received,
including those received during the public hearing, and shall report the result to the City
Council. If the number of protests received is insufficient to constitute a majority protest,
the City Clerk may determine the absence of a majority protest without validating the
protests received, but may instead deem them all valid without further examination.
Further, if the number of protests received is obviously substantially fewer than the
number required to constitute a majority protest, the City Clerk may determine the
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absence of a majority protest without opening the envelopes in which protests are
returned.

SECTION 12: Report of Tabulation.

If at the conclusion of the public hearing, the City Clerk determines that he or she will
require additional time to tabulate the protests, he or she shall so advise the City
Council, which may adjourn the meeting to allow the tabulation to be completed on
another day or days. If so, the City Council shall declare the time and place of tabulation,
which shall be conducted in a place where interested members of the public may
observe the tabulation, and the City Council shall declare the time at which the meeting
shall be resumed to receive and act on the tabulation report of the City Clerk.

SECTION 13: This resolution will become effective immediately upon adoption.

ADOPTED by the City Council of the City of , California at a regular meeting onthe
day of MONTH, YEAR, by the following vote:

AYES: XX
NOES: XX
ABSENT: XX
ABSTAIN: XX

WITNESS my hand and Seal of said City this XX day of MONTH YEAR.

[name]
City Clerk
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